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Eric Kempson and Dannette Kempson, appellants, appeal an order by the Circuit

Court for Baltimore City denying their motion to vacate a judgment against them by Astoria

Federal Savings and Loan Association, appellee.  In their brief, appellants raise the following

questions, which we quote:

1.  Was there any irregularity in the Appellee’s complaint?

2. Did the circuit court err in not using its revisory power to vacate 

the judgment order based on evidence not in the record? 

For the reasons set forth below, we shall affirm the judgment of the circuit court.

Background

On June 10, 2010, a breach of contract action was filed by Astoria Federal Savings

Bank against appellants.  The suit related to a promissory note titled “Home Equity Note and

Account Agreement” signed by appellants on May 9, 2006, in connection with a mortgage

secured by appellants’ real property at 928 South Paca Street, Baltimore, Maryland 21230.

After appellants were properly served but failed to respond within the proper time frame, the

court entered an Order of Default on April 14, 2011.  Thereafter, the court entered a

Judgment Order in favor of Astoria Federal Savings and Loan Association (“the bank”) in

the amount of $43,300.00, plus interest and fees, totaling $56,273.71 as of July 25, 2011, the

date on which the Order was signed, plus post-judgment interest at the legal rate thereafter. 

Over six months later, on February 2, 2012, appellants filed a pro se Motion to Vacate

Judgment on the ground of fraud pursuant to Rule 2-535(b).  Their fraud allegation was

based upon a claim that they never entered into a contract with “Astoria Federal Savings

Bank,” the party named as plaintiff in the lawsuit against them.  In its response, the bank



admitted that it had incorrectly stated its own name through “a scriveners error,” while its

intent was to refer to itself as “Astoria Federal Savings and Loan Association[,]” and it was

properly named as plaintiff in the judgment order.  Moreover, the bank asserted that because

appellants had not indicated any defense to its breach of contract claim, their motion must

be denied.  Appellants replied by contending that because the bank filed suit in the wrong

name, it should be ordered to file an amended complaint, and argued that the judgment

should be vacated because the bank provided no evidence of any contract between them and

the bank.

Upon consideration of appellants’ motion to vacate and the bank’s response, the court

issued the following order on March 15, 2012:

ORDERED that the Court will refrain from ruling on the motion until

Plaintiff files a supplement to its response within fifteen (15) days from the

date of this order.  Plaintiff states that naming Astoria Federal Savings Bank,

instead of Astoria Federal Savings and Loan Association, was a scrivener’s

error.  Pursuant to Md. Rule 2-311( c), a response to a motion shall state with

particularity the grounds and the authorities in support of each ground. 

Plaintiff’s supplement should cite the authority that supports its argument of

scrivener’s error.

Careful examination of the file reveals that the Deed of Trust and Note

have yet a third name, Astoria Federal Mortgage Corporation.  Plaintiff’s

supplement should explain the connection among these three similarly named

entities, including if they are the same entity or successor entities.  Plaintiff is

reminded that, pursuant to Md. Rule 2-311(d), “A motion or a response to a

motion that is based on facts not contained in the record shall be supported by

affidavit and accompanied by any papers on which it is based.”  

In response to the court’s order, the bank explained that its use of the incorrect name was the

result of a clerical mistake, not its intention to deceive anyone, and, considering that its error
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had been corrected before the entry of judgment, the bank asked the court for an amendment

of pleadings pursuant to Md. Rule 2-341.   The bank’s response was accompanied by an1

exhibit in which the bank’s vice president, Walter Krzyminski, signed a statement that

Astoria Federal Mortgage Corp.’s home equity note and account agreement with appellants

had been assigned to Astoria Federal Savings and Loan Association on May 10, 2010.  2

Appellants raised several arguments in their opposing reply, but on March 6, 2013,

the court issued a memorandum order which denied their motion to vacate the judgment and

granted the bank’s motion to amend its name to Astoria Federal Savings and Loan

Association.  

On April 12, 2013, appellants filed a motion for reconsideration and motion to vacate

the original default judgment which was denied by the court.  After wage garnishment

proceedings began, appellants challenged the  bank’s writ of garnishment, alleging that the

bank had not properly responded to the court’s order dated March 15, 2012.  On

December 30, 2013, the court denied appellants’ motion, as well as appellants’ request for

hearing to show cause why the original complaint is not void.  On December 30, 2013, the

court also issued a memorandum opinion in which it “carefully considered [appellants’]

motions, and, in particular, [their]  argument that a default judgment could not properly have

Appellee’s correct name, Astoria Federal Savings and Loan Association, appears on1

the actual judgment order signed by the court on July  25, 2011.

Krzyminski had also signed a notarized affidavit on May 31, 2011, in support of the2

actual default judgment entered against appellants. 
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been entered against them.”  After the court addressed each of appellants’ arguments, while

explaining each step of the case’s progress within the procedural framework of the time

deadlines and legal requirements of established Maryland law, the court ultimately concluded

that “the enrolled judgment must stand.”  Appellants appealed to this Court.

    DISCUSSION

1.  Whether there was any irregularity in the bank’s complaint.

Appellants’ first argument is that its judgment must be vacated because of irregularity

in the initial complaint filed by the bank.  This argument is based upon an assertion that,

because the case is based upon a deed of trust (“DOT”) and a promissory note (“PN”), the

bank’s “failure to include an assignment of the DOT and PN with its complaint constitutes

an irregularity for the purposes of vacating the default judgment.” 

The question of whether a final judgment should be vacated by a trial court rests with

the sound discretion of the court.  Thus, this Court will not disturb a lower court’s ruling on

a motion to vacate pursuant to Rule 2-535 in whole or part in the absence of an abuse of

discretion.  Pelletier v. Burson, 213 Md. App. 284, 289 (2013), Jones v. Rosenberg, 178 Md.

App. 54, 72 (2008).  

Contrary to appellants’ assertions, Maryland law provides no requirement that a

plaintiff must file a copy of an assignment with the complaint.  Rather, Maryland Rule

2-303(b) states that the content of a complaint’s assertions “shall be simple, concise, and

direct[,]” containing only necessary statements of fact, and “shall not include argument,
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unnecessary recitals of law, evidence, or documents, or any immaterial, impertinent, or

scandalous matter.”  Md. Rule 2-303(b).     

An “irregularity in the contemplation of Rule 2-535(b) is not an error, which in legal

parlance, generally connotes a departure from truth or accuracy of which a [party] had notice

and could have challenged, but a nonconformity of process or procedure.”  Pelletier, 213 Md.

App. at 290, Ventresca v. Weaver Bros., 266 Md. 398, 406-07 (1972).  Although the bank

initially misstated its own name in the complaint, the court determined that the error was due

to a clerical error and granted the bank’s motion to amend this misnomer.  Significantly,

unlike the case relied upon by appellants, Weitz v. MacKenzie, 273 Md. 628 (1975) (Court

of Appeals reverses court’s order to revise an enrolled judgment),  the bank’s name was3

timely and correctly identified on the final enrolled judgment. 

2. Whether the court erred by failing to vacate the enrolled judgment.

Appellants’ second argument is that the court erred by failing to vacate its enrolled

judgment.  Citing as authority a 1930 case out of Illinois, they argue that “a judgment is void

if a defective petition was filed.”  They further contend that this case should be “remanded

to the circuit court for further review, [so they] may ascertain to whom the PN was assigned

or sold.  This is critical, because the owner and holder of the PN is the rightful party entitled

to initiate an action of breach of contract.”  The bank maintains that appellants have failed

to meet their burden of proving that the default judgment was the result of “fraud, mistake,

At the time of Weitz, Rule 2-535 was known as Rule 625.3
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or irregularity” pursuant to Md. Rule 2-535(b), as there is no evidence of any such actions

in the case, nor did appellants suggest they had any defense to the breach of contract case

itself.  By granting the bank’s motion to amend its name on a pleading due to a misnomer,

the court did not abuse its discretion and properly accepted the bank’s statement regarding

the assignment of appellants’ loan.

While a court has liberal discretion to revise or vacate a judgment within 30 days after

it is entered via Rule 2-535(a), thereafter its revisory power and control over the judgment

is limited to the case of “fraud, mistake, or irregularity.” Md. Rule 2-535(b),  Md. Code,

Courts & Judicial Proceedings, § 6-408 (1973, 2006 Repl. Vol.).  The phrase “fraud, mistake,

or irregularity” as used in this Rule is narrowly defined and is to be strictly applied.  Early

v. Early, 338 Md. 639, 652 (1995). “The evidence necessary to establish fraud, mistake, or

irregularity must be clear and convincing.”  Thacker v. Hale, 146 Md. App. 203, 217 (2002). 

“Fraud” is considered an “act of deliberate deception designed to secure something

by taking unfair advantage of someone.”  Hughes v. Beltway Homes, Inc., 276 Md. 382, 386

(1975).  “Irregularity” is the failure to follow a required process or procedure.  Early, 338

Md. at 652, Pelletier, 213 Md. App. at 284 (“An irregularity is the doing or not doing of that,

in the conduct of a suit at law, which, conformable to the practice of the court, ought or ought

not to be done.”).  A “mistake” is confined to a jurisdictional mistake such that the court
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itself was without power to enter the judgment.   Thacker v. Hale, 146 Md. App. at 222-24. 4

See also, Hughes, 276 Md. at 387-88 (catalogue of cases in which mistakes were made).

After litigants are served with a complaint in circuit court, it is their duty to keep themselves

informed with regard to what is occurring in the case.  See, e.g., Tasea  Investment Corp. v.

Dale, 222 Md. 474, 479 (1960), Penn Central Co. v. Buffalo Spring & Equip. Co., 260 Md.

576, 582 (1971).  

In addition, to set aside an enrolled judgment, even if one is able to clearly prove the

existence of “fraud, mistake or irregularity,” the moving party is required “‘to show by

satisfactory proof that he is acting in good faith, with ordinary diligence, and that he has a

meritorious defense[.]’” Penn Central Co, 260 Md. at 582 (quoting Tasea Inv. Corp., 222

Md. at 479).   “Moreover, the party moving to set aside the enrolled judgment must establish

that he or she ‘acted with ordinary diligence and in good faith upon a meritorious cause of

action or defense.’” Thacker, 146 Md. App. at 217 (quoting Platt v. Platt, 302 Md. 9, 13

(1984)),  Bowen v. Rohnacher, 15 Md App. 280, cert. denied, 266 Md. 742 (1972) (moving

party must be acting in good faith, with ordinary diligence, and have  a meritorious defense);

accord, Ventresca , supra, 266 Md. at 404 (1972). 

In the case sub judice, the bank’s alleged violation of Rule 2-535(b) claimed by

appellants may be defined as more than an accidental misnaming of a party or a misnomer,

 An example of such a jurisdictional mistake would be where there was deficient4

service of process upon the defendant. 
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not reversible error.  See, e.g., McSwain v. Tri-State Trans. Co., 301 Md. 363, 370 (1984)

(Court allowed correction of party’s name due to clerical error).  Because appellants waited

until six months to file a motion challenging the judgment, their response may not be

classified as ordinary diligence.  Moreover, the record contains no allegation or evidence of

any reasonable defense by appellants to the bank’s breach of contract claim.  This case

presents more a classic case of “Monday morning quarterbacking” than a judgment in need

of reversal.  The circuit court did not err by denying their motions.  

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE CITY AFFIRMED; 

COSTS TO BE PAID BY APPELLANTS.
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