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Richard Larry Hornberger, appellant, was convicted at a bench trial in the Circuit

Court for Baltimore County of stalking and two counts of harassment (by course of conduct

and by following).  The court sentenced appellant on the stalking conviction to five years of

imprisonment, all but 18 months suspended, and two years of probation upon his release from

prison; the court merged his harassment convictions.  Appellant raises two questions on

appeal: 

I. Was the evidence sufficient to sustain appellant’s convictions for: A) 

stalking, and B) harassment?  

II. Did the trial court err when it failed to state on the record that

appellant’s waiver of his right to a jury trial was knowing and voluntary

as required under Md. Rule 4-246(b)?  

For the following reasons, we shall affirm the judgments.  

FACTS

The State’s theory of prosecution was that on three separate occasions over a three-

month period, appellant, who was in his mid-40’s, acted in a threatening, sexual manner

toward Gabrielle Willey, who was in her early 20’s.  Among others, Willey and two

Baltimore County police officers testified for the State.  The defense was that appellant’s

actions may have been “creepy flirtation[s],” but they did not rise to the level of stalking or

harassment.  Appellant presented no testimonial evidence.  Viewing the evidence in the light

most favorable to the prevailing party, the State, the following was established.  

Around noon in July 2013, Ms. Willey drove to her bank and was about to enter when

she saw a man she did not know give her an “uncomfortable stare.”  She entered the bank and

left about 10 minutes later.  Shortly thereafter, while stopped in the middle lane, two or three



cars back from a stop light on Harford Road, she observed a car in the right lane slowly pull

up next to her car.  Even though there were no cars ahead of him, the driver stopped his car

directly next to hers.  She recognized the driver, later identified as appellant, as the man she

had seen at the bank.  Appellant stared at her and slowly moved his tongue around his lips

in a counter-clockwise motion for between 60 to 90 seconds.  She found appellant’s actions

“extremely disturb[ing]” and could not think of what to do.  She stared at him and made a

gesture as if to suggest disgust and disbelief, but he continued to lick his lips.  She then held

up her cell phone as if to take his picture.  In response, appellant quickly looked down and

drove off.  He pulled up to the stop light, barely stopped, and then made a right turn on the

red light.  

About two months later, around noon on September 26, Willey was leaving work for

lunch and was on Belair Road about a mile from where the first incident occurred.  She was

again stopped at a red light about two or three cars back when she noticed the same car

slowly pull up next to hers in the right turn lane, even though there were no cars in front of

it.  Appellant, the driver, again moved his tongue slowly around his lips in a sexual manner. 

She cracked her window and told him to leave her alone.  Appellant did not stop but instead

grinned.  She again grabbed her phone and held it up as if to take a picture.  In response, he

quickly pulled up to the intersection.  Because of heavy traffic, however, he could not make

an immediate right at the red light, and she was able to see and record his license plate
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number.  She testified that she did not call the police, reasoning at the time that although it

“was really freaky,” it could have been a coincidence.  

About a month later, around 8:00 a.m. on October 19, Willey was leaving the Dunkin

Donuts near her work when a driver on Belair Road let her out of the parking lot.  The driver

was appellant, although Willey did not know it at the time.  Appellant pulled his car in

behind her and followed her for half a mile to the Belair Beltway Shopping Center where she

worked, even pulling in through the “exit-only” thoroughfare which had a large do not enter

sign in front of it.  She parked near her store, and appellant parked behind her about five

spaces away.  

As Willey exited her car, she saw the driver.  She recognized him as the person who

had approached her on two previous occasions, and she noted the car had the same license

plate number.  Appellant stared intently at her.  As she walked toward her store, appellant

followed her from behind, paralleling her steps.  Willey said, “[L]eave me the fuck alone.”

Appellant replied, “I don’t know what you’re talking about.”  Willey unlocked the door to

her store, walked inside, and immediately locked the door behind her.  She watched appellant

walk to a Chinese restaurant two stores away and look in the window.  The restaurant did not

open until 11:00 a.m.  A customer of her store walked up to the door of her store.  She

unlocked the door, let him in, and locked the door again.  They watched appellant eventually

walk back to his car and leave.  She then called the police.  
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John O’Brien testified that he was a regular customer of the store where Willey

worked.  After dropping his son off at school, he went to the store’s parking lot and waited

for the store to open at 8:30.  All the stores in the shopping center were closed – there were

no other workers or customers around the shopping center.  The Chinese restaurant had a

“closed sign” on the front window.  He saw Willey get out of her car, as did a man parked

several parking spaces away.  As she walked to the store, the man “mirrored” her steps.

O’Brien saw Willey say something to the man, and the man say something back.  

Officer Craig Heiger followed up on Willey’s call to the police and responded to

appellant’s home.  The officer explained to appellant why he was there.  Appellant admitted

that he had been at the shopping center but claimed that he was there to apply for a

dishwasher job at the Chinese restaurant.  He denied any knowledge of an incident with a

woman.  Shortly thereafter, appellant was arrested.  After he was advised of his Miranda1

rights, appellant admitted that he had followed a woman from Dunkin Donuts to the shopping

center where she yelled at him that she was calling the police.  

DISCUSSION

I.

Appellant argues that there was insufficient evidence to sustain his convictions. 

Specifically, appellant argues that his stalking conviction must be reversed because his

behavior would not have put a reasonable person in fear of assault or a sexual offense, and

  Miranda v. Arizona, 384 U.S. 436 (1966).  1
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there was no pattern of conduct as the “incidents were simply two [sic] few, far between, and

varied to show the type of course of conduct” required to support a stalking conviction. 

Appellant argues that his harassment convictions must be reversed because the State failed

to prove “a course of conduct” after a reasonable warning, and the State failed to prove that

he followed Willey with the intent to harass, alarm, or annoy.  Appellant’s arguments are

meritless.  We shall address each in turn.  

When reviewing the sufficiency of the evidence, our task is to determine “whether,

after viewing the evidence in the light most favorable to the prosecution, any rational trier

of fact could have found the essential elements of the crime beyond a reasonable doubt.” 

Taylor v. State, 346 Md. 452, 457 (1997)(quoting Jackson v. Virginia, 443 U.S. 307, 319

(1979)).  When evaluating the sufficiency of the evidence in a non-jury trial, the judgment

of the trial court will not be set aside on the evidence unless clearly erroneous.  Khalifa v.

State, 382 Md. 400, 418 (2004); Md. Rule 8-131(c).  This standard applies regardless of

whether the verdict relies upon circumstantial or direct evidence “since, generally, proof of

guilt based in whole or in part on circumstantial evidence is no different from proof of guilt

based on direct eyewitness accounts.”  State v. Suddith, 379 Md. 425, 430 (2004)(quotation

marks and citation omitted).  We accord deference to the factual findings of the trial judge

and give due regard to his ability to observe the demeanor of the witnesses and to assess their

credibility.  Wiggins v. State, 324 Md. 551, 567 (1991), cert. denied, 503 U.S. 1007 (1992);

Bryant v. State, 142 Md. App. 604, 622, cert. denied, 369 Md. 179 (2002).  
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A.  Stalking

Md. Code Ann., Crim. Law Art., §3-802 defines the crime of “stalking” as: 

a malicious course of conduct that includes approaching or pursing another

where the person intends to place or knows or reasonably should have known

the conduct would place another in reasonable fear: 

(i) of serious bodily injury; 

(ii) of an assault in any degree; 

(iii) of rape or sexual offense as defined by §§ 3-303 through 3-308 of this title

or attempted rape or sexual offense in any degree; 

(iv) of false imprisonment; or 

(v) of death[.]  

“Course of conduct” is defined as “a persistent pattern of conduct, composed of a series of

acts over time, that shows a continuity of purpose.”  Crim. Law, § 3-801.  

The statute does not require a particular number of incidents within a particular period

of time to establish “a course of conduct.”  Further, and contrary to appellant’s suggestion,

the statute does not require identical or similar conduct during each encounter to establish

a course of conduct.  Additionally, and again contrary to appellant’s suggestion, the statute

does not require there be an overt, verbal threat to establish “a course of conduct.”  What the

statute does require is that the defendant engage in a series of acts over time from which it

may be inferred that his purpose was to place the victim in reasonable fear of an assault or

sexual offense.  Under the circumstances, there was sufficient evidence of a course of

conduct to sustain appellant’s stalking conviction.  
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On three separate occasions, appellant approached and/or pursued Willey in such a

manner that a reasonable person could believe that appellant intended, knew, or reasonably

should have known, that his conduct would place Willey in reasonable fear of an assault.  In

the first two encounters, appellant engaged in disturbing and offensive conduct.  Moreover,

in the second encounter, after she told him to leave her alone, he grinned at her and continued

to move his tongue around his lips in a sexually suggestive manner.  In both instances, he

only stopped when she threatened to take his picture.  In the third encounter, a rational fact

finder could find that she reasonably feared an assault when she realized that it was appellant

who had let her out of the Dunkin Donuts parking lot and followed her to her place of

employment at a time when none of the stores in the shopping center were open and there

was no one else around to help her.  Additionally, we agree with the State that appellant’s

suggestion that he was going to the Chinese restaurant at 8:00 a.m. to inquire about a job

“betrays a consciousness of guilt that refutes any claim that his conduct in approaching

Willey was innocuous.”  

Accordingly, we do not find clearly erroneous the trial court’s conclusion that there

was sufficient evidence to convict appellant of stalking.  

B.  Harassment

Maryland law forbids harassment by prohibiting a person from:

follow[ing] another in or about a public place or maliciously engag[ing] in a

course of conduct that alarms or seriously annoys the other: 

(1) with the intent to harass, alarm, or annoy the other, 
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(2) after receiving a reasonable warning or request to stop by or on behalf of

the other; and 

(3) without a legal purpose.  

Crim. Law. §3-803.  Thus, there are essentially two types of harassment: one is a “course of

conduct” while the other is “a one-time instance[.]”  Pall v. State, 117 Md. App. 242, 249

(1997).  We have stated that the purpose of the notice requirement in the harassment statute

is to give an offender an opportunity to modify his behavior before he is charged with a

crime.  Pall, 117 Md. App. at 251.  In Pall, we left open the question whether a reasonable

warning must consist of a direct oral request to stop or whether a reasonable warning can be

implied from non-verbal action.  Id.  

i.  Course of conduct type of harassment

Appellant argues that there was no evidence that he engaged in a course of conduct

after a warning.  He posits that the earliest warning came during the second incident when

the victim told him to leave her alone.  He argues that after the warning there was only one

encounter – that which occurred at the store – which by definition is not a course of conduct.

He cites Pall, supra, in support of his argument.  

Like in Pall, we need not decide whether Willey’s notice to desist during the first

encounter – at trial she demonstrated a gesture that she made conveying her disbelief and

disgust with his conduct, testifying, “I did basically like this, like, are you kidding me, are

you kidding me, at him” – was sufficient to consist of a warning to stop because she verbally

told him to stop during the second encounter.  Once she did so, appellant continued to slowly
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move his tongue around his lips in a sexually explicit way and only stopped when Willey

again threatened to take his picture.  Thus, appellant’s actions of continuing to lick his lips,

later following her into the shopping mall, and then later following her to her store are

sufficient to establish a course of conduct after warning to sustain his conviction for

harassment by course of conduct.  Appellant’s argument, that because the incidents were

unlike each other they could not constitute a persistent pattern of conduct, is without merit

as we explained above.  

ii.  Following another type of harassment

Appellant argues that there was no evidence that “he did anything to harass Ms.

Willey while following her” in a vehicle to the shopping center.  The statute, however, does

not require that the perpetrator engage in harassing behavior while following the victim, only

that the perpetrator follow the victim with the intent to harass, alarm, or annoy.  Here there

was ample evidence that when appellant followed Willey to the shopping center, he intended

to harass, alarm or annoy her after making two previously alarming and crude sexual gestures

at her.  

In sum, we do not find clearly erroneous the trial court’s conclusion that there was

sufficient evidence to convict appellant of harassment.  

II.

Prior to trial, defense counsel asked the trial court if he should advise appellant of his

right to a jury trial.  The court responded in the affirmative and the following transpired: 
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[DEFENSE COUNSEL]: [Appellant], we’ve discussed your options in this

case.  You may have to make an election on the record now before the Court

will know what to do with your case.  You have the right, based on the charges

against you, to have a trial by jury or a Court trial.  If it was your desire to have

a jury trial, a jury would be empaneled consisting of twelve people taken from

the motor and voter rolls of Baltimore County.  Those twelve people would

listen to all of the evidence in the case and would decide after hearing that

evidence whether they thought you were guilty or not guilty.  In order to find

you guilty, all twelve jurors have to agree on your guilt beyond a reasonable

doubt.  That would be a jury trial, do you understand that? 

[THE DEFENDANT]: Yes, sir. 

[DEFENSE COUNSEL]: Alternatively, you could have a Court trial where

you would have a trial in front of a Judge of this Court, not, I don’t know who

that Judge would be.  If you elected a Court trial, they would determine

whether there is a Judge available to hear the case and the case would be sent

to whatever Judge was available, presumably – 

[THE COURT]:  If there is a Judge available.  We’ll have to check.

[DEFENSE COUNSEL]: If there is a Judge available.  Your chances of

getting a Judge, correct me if I’m wrong, but your chances of getting a Judge

today are probably better than your chances of being able to empanel a jury

today but I don’t think there’s any guarantee either way.  

[THE COURT]: That, that’s probably true.  We have a, you know, we have

Judges here so.  

[DEFENSE COUNSEL]: Right.  

[THE COURT]: We may have someone available if you want a Court trial,

probably not so much if you want a jury trial.  

[DEFENSE COUNSEL]: Right.  So, those are your options at this point.  So,

is it your election, my understanding is from our conversations it’s your

election you want to have a Court trial, is that correct?  

[THE DEFENDANT]: That’s correct.  
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[THE COURT]: Okay.  All right.  Well, if it were to go close to immediately,

give me a rough idea how long.  

[THE STATE]: Your Honor, I would proceed with the case ending in 53, that

would take a day, I think.  The State has five witnesses, they are detail oriented

but I believe I can get through the testimony in a day.  

[THE COURT]: Would there be any pre-trial Motions of a significant lengthy

nature?  

[THE STATE]: No.  

[THE COURT]: All right.  So, we’ll call down, Defendant’s elected, you have

any questions about your rights to a Court trial or a jury trial, sir?  

[THE DEFENDANT]: No, sir, I don’t[.]  

The State then proceeded to call its first witness.  

Appellant argues on appeal that he is entitled to a new trial because the trial court, in

violation of Md. Rule 4-246(b), did not “announce on the record” that his jury trial waiver

was knowing and voluntary.  Appellant recognizes that he did not object below but argues

it “is immaterial[.]”  He argues that in Valonis v. State, 431 Md. 551 (2013), the Court of

Appeals held that a contemporaneous objection was not necessary to preserve an appellate

challenge to the failure to announce on the record.  Although the Court later in Nalls v. State,

437 Md. 674 (2014), held that a defendant must note an objection to a failure to comply with

the announcement requirements, appellant argues that because his case was tried in the post-

Valonis pre-Nalls period, he was excused from objecting.  He essentially argues that Nalls,

should be applied prospectively.  We reject appellant’s argument.  
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Under Maryland law: 

[T]he question of whether a particular judicial decision should be applied

prospectively or retroactively, depends in the first instance on whether or not

the decision overrules prior law and declares a new principle of law.  If a

decision does not, . . . no question of a “prospective only” application arises;

the decision applies retroactively in the same manner as most court decisions. 

Denisyuk v. State, 422 Md. 462, 478 (2011)(quotation marks and citations omitted).  Contrary

to appellant’s argument, we do not believe that Nalls overruled Valonis.  The Court in Nalls

said: 

[B]ased on the continued confusion surrounding this issue in the trial courts,

we shall exercise our discretionary review under Rule 8-131(a) in the instant

cases, as we did in Valonis, to provide further guidance in this important area.

We hold that the trial judges in the instant cases did not comply with Rule 4-

246(b) before proceeding with a bench trial.  Going forward, however, the

appellate courts will continue to review the issue of a trial judge’s compliance

with Rule 4-246(b) provided a contemporaneous objection is raised in the trial

court to preserve the issue for appellate review.  Accordingly, to the extent that

Valonis could be read to hold that a trial judge’s alleged noncompliance with

Rule 4-246(b) is reviewable by the appellate courts despite the failure to object

at trial, that interpretation is disavowed.  

Nalls, 437 Md. at 693-94.  In Szwed v. State, 438 Md. 1, 5 (2014), the Court reiterated: “As

we clarified in Nalls [], in Valonis we elected to exercise our discretion to review the merits

due to our perception of a recurring problem - namely, the failure of trial judges to follow

Rule 4-246(b) - and to further encourage trial judges to adhere to the letter of the Rule.” 

(Emphasis added).  

From Nalls and Szwed, it is clear that the only reason the Court reached the merits of

the arguments raised in Valonis was because it exercised its discretion under Rule 8-131(a). 
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Because Nalls did not overturn Valonis, there is no prospective analysis.  Thus, because

appellant did not proffer a contemporaneous objection below, appellant has not preserved the

trial court’s failure to “announce on the record” argument for our review.  

JUDGMENTS AFFIRMED.

COSTS TO BE PAID BY

APPELLANT.
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