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On May 3, 2011, Travis B. Durant, appellant, entered a guilty plea in the Circuit Court

for Baltimore City to possession with intent to distribute cocaine and was subsequently

sentenced to seven years of imprisonment, less 173-days for pre-trial detention credit, all

suspended in favor of three years of probation.  On September 13, 2013, appellant entered

a guilty plea to a violation of probation, was sentenced to six years of imprisonment, and he

was given 30-days credit for time served.  Appellant filed a Motion to Correct an Illegal

Sentence, arguing that he was entitled to additional credit against his violation of probation

sentence for time he spent in custody on other charges that were ultimately nol prossed.  The

court denied the motion following a hearing.  Appellant appeals, presenting the same

argument as he did below.  Because appellant’s sentence is not illegal, we shall dismiss. 

 

PROCEDURAL FACTS 

On September 6, 2009, appellant was arrested and charged in Baltimore City with

several controlled dangerous substance (CDS) charges, including possession with intent to

distribute cocaine.  He was released on bail.  Nine months later, on June 1, 2010, appellant

was arrested, charged, and jailed in Baltimore City for various CDS charges.  On May 3,

2011, appellant entered a guilty plea to the 2009 possession with intent to distribute cocaine

charge, and the State entered a nol pros on the other various CDS charges in both cases.  The

court sentenced appellant on his cocaine conviction to seven years of imprisonment, all

suspended in favor of three years of probation.  The trial court gave appellant a credit of 173

days, backdating his sentence to November 10, 2010.  As will become important later, the



trial court did not backdate his sentence to the date of his second arrest on CDS charges,

which occurred on June 10, 2010.  

On August 22, 2011, appellant was arrested, charged, and jailed in Baltimore County

on various murder related counts.  On August 31, 2011, the Circuit Court for Baltimore City

filed a violation of probation on his cocaine conviction because of the murder charges.  Over

the next two years, the State filed several supplemental indictments to the murder charges. 

Finally, on August 13, 2013, appellant entered an Alford plea,  in the Circuit Court for1

Baltimore County, to conspiracy to commit first-degree murder, the court deferred

sentencing, and the State nol prossed the remaining murder related charges.   On that same2

date, appellant was also served with a violation of probation warrant.  

On September 13, 2013, appellant entered a guilty plea to the violation of probation

charge.  He was sentenced to six years of imprisonment, and given 30-days pre-trial credit,

making the start of his sentence the date he was served with the warrant, August 13, 2013. 

On January 7, 2014, appellant filed a Motion to Correct an Illegal Sentence.  He argued that

his violation of probation sentence was illegal because the court: 1) was required to give him

additional pre-trial credit for time served between when he was jailed on the murder charges,

August 22, 2011, and when he was sentenced on those charges, August 13, 2013, and 2)

  North Carolina v. Alford, 400 U.S. 25 (1970).  1

  On January 8, 2014, appellant was sentenced on the murder charge and given pre-2

trial credit, making the start of his sentence the date he was arrested and jailed on the murder-

related charges, August 22, 2011.
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abused its discretion in not giving him additional pre-trial credit for time served between

when he was jailed on the second CDS charges, June 1, 2010, and when the court backdated

his sentence on the cocaine conviction, November 10, 2010.  

DISCUSSION

Appellant raises the same argument on appeal that he raised below – that the trial

court should have given him pre-trial credit on his violation of probation conviction from

August 22, 2011, to August 13, 2013, and the trial court abused its discretion in not giving

him pre-trial credit on his violation of probation conviction from June 1, 2010, to

November 10, 2010.   The State responds that we must dismiss appellant’s complaint because3

the trial court’s failure to give him additional credit for time served does not constitute an

illegal sentence, and in any event, there was no error.  

Md. Rule 4-345(a) provides: “The court may correct an illegal sentence at any time.”

The Rule applies, however, only to sentences that are “inherently illegal.”  Matthews v. State,

424 Md. 503, 513 (2012).  “Inherently illegal” sentences are those that “exceeded the limits

imposed by law, be it statute or rule.”  Id. at 514 (citations omitted).  

  Appellant does not argue that his possession of cocaine with the intent to distribute3

sentence was illegal.  Rather, in his motion to correct an illegal sentence and his appeal from

that motion, he confines his argument to the trial court’s failure to give him additional credit

for time served on his violation of probation conviction.  
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Maryland appellate courts have only found a sentence “inherently illegal” in a limited

number of circumstances.  Evans v. State, 382 Md. 248, 278-79 (2004).  Some examples of

when the Court has held a sentence “illegal” under Rule 4-345(a) is where there was no

conviction, Chaney v. State, 397 Md. 460, 466 (2007) and Walczak v. State, 302 Md. 422,

433 (1985); the sentence imposed was not a permitted one, see Chaney, supra (holding a

sentence illegal where the appellant, as a condition of his probation, was required to pay

restitution to a victim and upon his release obtain either full-time employment or enroll as

a full-time student) and State v. Wilkins, 393 Md. 269, 273 (2006)(a sentence is illegal where

it exceeds the maximum statutorily permissible sentence or falls below a mandatory

minimum sentence); or the sentence imposed exceeded the sentence agreed upon as part of

a binding plea agreement.  Matthews, 424 Md. at 513-14.  

Appellant directs our attention to Md. Code Ann., Crim. Proc. (“CP”) Art. §6-218,

which provides in pertinent part: 

(b)(1) A defendant who is convicted and sentenced shall receive credit against

and a reduction of the term of a definite or life sentence, or the minimum and

maximum terms of an indeterminate sentence, for all time spent in the custody

of a correctional facility, hospital, facility for person with mental disorders, or

other unit because of (i) the charge for which the sentence is imposed; or (ii)

the conduct on which the charge is based.  

(2)  If a defendant is in custody because of a charge that results in a dismissal

or acquittal, the time that would have been credited if a sentence had been

imposed shall be credited against any sentence that is based on a charge for

which a warrant or commitment was filed during that custody. 
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(3) In a case other than a case described in paragraph (2) of this subsection, the

sentencing court may apply credit against a sentence for time spent in custody

for another charge or crime.  

Appellant contends that his sentence is illegal because the trial court failed to grant him

additional credit for time served under §6-218(b).  We disagree.  

Here, appellant’s seven year sentence for possessing cocaine with the intent to

distribute, in violation of Md. Code Ann., Crim. Law Art. §5-602, was legal because it did

not exceed the maximum statutorily permissible sentence of twenty years of incarceration. 

See Md. Code Ann., Crim. Law §5-608 and 5-609.  See also Chaney, 397 Md. at 466.

Likewise, the trial court’s imposition of the six year remainder of appellant’s sentence

following its revocation of appellant’s probation was a legal sentence.  Because appellant’s

sentences were permitted by law, if there was a miscalculation of credit for time served under

§6-218(b)(1), the miscalculation did not make appellant’s sentence “illegal” under Rule

4-345(a).  See Evans, 382 Md. at 279 (“[A] trial court error during the sentencing proceeding

is not ordinarily cognizable under Rule 4-345(a) where the resulting sentence or sanction is

itself lawful.”)(citing Randall Book Corp. v. State, 316 Md. 315, 323 (1989))).  

Our decision in Howsare v. State, 185 Md. App. 369 (2009) supports our holding.  In

that case, Howsare plead guilty to sexual abuse against a minor under the age of 18 and

second-degree rape and was sentenced to twenty years of imprisonment.  Howsare, 185 Md.

App. at 372-73.  Five years into his sentence, Howsare entered into an agreement with the

court that he would withdraw his petition for post-conviction relief, with prejudice, if the
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court signed an order permitting him to obtain drug and alcohol treatment through the

Maryland Department of Health and Mental Hygiene.  Id. at 373-74.  The post-conviction

court signed the order and stayed the balance of Howsare’s sentence.  Howsare’s counsel

then filed a motion for modification of sentence but requested that the court hold the motion

sub curia until Howsare completed the treatment program.  Id. at 374-77.  The court agreed

to hold the motion sub curia and, after Howsare successfully completed the treatment

program, the court held a hearing on the motion.  Id. at 377-78.  At the hearing, the court

refused to modify Howsare’s sentence and remove the stay, instead immediately returning

Howsare to the custody of the Department of Corrections.  Id. at 379.  

Howsare appealed, arguing that the trial court’s stay of his sentence before allowing

him to attend the treatment program constituted an illegal sentence.  Id. at 380-81.  Howsare

argued, among other things, that his sentence was illegal because the trial court had not given

him enough credit for time served when it ordered him back to the Department of

Corrections.  Id. at 396.  The appellant proffered that the trial court should have given him

credit for time served from the date that he attended the treatment program until the time he

returned to court on his motion for modification of sentence, notwithstanding the fact that

during a portion of his treatment he was allowed to live in the community.  Id.  

We disagreed.  We concluded that the latest amended commitment order, which only

gave Howsare credit for time that he served as an inpatient at the treatment facility, correctly

calculated the amount of credit Howsare was entitled to under Md. Code Ann., Health
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General Art. §8-507(n), which was six years and 360 days.  We noted that the only error  was

on the second page of the commitment record that stated that Howsare “is accorded credit

for 6 years, 359 days[.]”  Id. at 398.  We held that the error on the second page of Howsare’s

commitment record, which was inconsistent with the credit given in the commitment order,

neither made his sentence illegal nor invalidated his imprisonment.  Id.  We advised Howsare

that the “proper remedy [was] to file a motion to correct the commitment order” under Rule

4-351(b).  Id.  

We are likewise persuaded that the proper remedy, if any, for appellant’s argument

is to file a motion to correct his commitment order.  Md. Rule 4-351 provides:  “When a

person is convicted of an offense and sentenced to imprisonment, the clerk shall deliver to

the officer into whose custody the defendant has been placed a commitment record

containing[,]” among other things, “[t]he sentence for each count, the date the sentence was

imposed, the date from which the sentence runs, and any credit allowed to the defendant by

law[.]”  Md. Rule 4-351(a)(4).  Most importantly, Rule 4-351(b) provides that “[a]n omission

or error in the commitment record or other failure to comply with this Rule does not

invalidate imprisonment after conviction.”  Md. Rule 4-351(b).  Thus, Rule 4-351(b)

expressly provides that even when a trial court miscalculates the amount of credit owed to

a defendant, it does not serve as a basis for declaring the sentence rendered by the judge
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illegal or invalidate the defendant’s imprisonment.  Accordingly, appellant’s sentence is not

illegal and we shall dismiss his appeal.    4

APPEAL DISMISSED.

COSTS PAID BY APPELLANT.

  We note that even if we were to hold that a direct appeal is the proper channel for 4

miscalculations of pre-trial credit, appellant’s argument is nonetheless meritless.  The trial

court could not give appellant pre-trial credit on his violation of probation conviction from

August 22, 2011, to August 13, 2013, because appellant had already been granted credit for

that time period.  See Blankenship v. State, 135 Md. App. 615, 618 (2000)(reviewing the

purpose of CP §6-218 and stating that “the defendant is not entitled to double or triple or

quadruple credit for time served[.]”).  As to the other time period, June 1, 2010, to November

10, 2010, because no other warrant or commitment was filed against appellant during that

time, it was in the trial court’s discretion to give appellant pre-trial credit.  See CP

§ 6-218(b)(3).  Although the court could have exercised its discretion and given appellant

credit for that time period, it was not required to do so.  Because the court was not required

to do so, there was no error.  
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