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After waiving his right to a jury trial, Damerum Burroughs, appellant, was tried and

convicted by a judge in the Circuit Court for Baltimore City of first and second-degree

assault, robbery with a deadly weapon and robbery.  Appellant’s convictions arise out of the

stabbing and robbery, on June 2, 2012, of Christine Walker, who identified appellant as her

assailant.  

Prior to trial, appellant endeavored to waive his right to a jury trial pursuant to the

following colloquy:

[DEFENSE COUNSEL]:  Mr. Burroughs, would you stand up, please?  You

have the right to have – you’ve been charged in this case – and, Your Honor,

for the – for the Court’s knowledge, the State is proceeding on four counts. 

You’ve been charged with assault in the first degree, robbery with a deadly

weapon, robbery, and assault in the second degree.  All of these charges that

the State’s proceeding [sic], have a right to a jury trial.

So you have the right today to select twelve people from the motor and

voter rolls of Baltimore City and have them sit and be the tryor [sic] of fact,

and they would decide if the State could prove every element of every offense

beyond a reasonable doubt.  You also have the right to have Judge Williams

listen to the facts and decide whether or not the State can prove the elements

of those offenses beyond a reasonable doubt. Do you understand that?

[APPELLANT]: Yes.

[DEFENSE COUNSEL]:  And we’ve talked about that, and you have told me

that you would like to proceed with a court trial today.  Is that right?

[APPELLANT]: Yes.

[DEFENSE COUNSEL]: So you’re going to waive your right to have a jury

trial in this matter.  Is that right?

[APPELLANT]: Yes.

[DEFENSE COUNSEL]: Do you have any questions about that?

[APPELLANT]: No.



[DEFENSE COUNSEL]: Okay.

THE COURT: All right, sir.  You understand that by waiving your right to a

jury trial, you are forever giving up that right, because I will make a decision

based on this case – on the facts that are presented to me today.  Do you

understand that, sir?

[APPELLANT]: Yes, sir.

THE COURT: Has anyone forced you or threatened you to do this, sir?

[APPELLANT]: No, sir.

THE COURT: Has anyone made you any promises as to what I’m going to do

in this case?

[APPELLANT]: No, sir.

THE COURT: All right.  You understand that I have to decide based on

whatever facts are presented to me, whether you’re guilty or not guilty of the

various charges that the State is bringing against you.  And I’ll make that

decision based solely on the evidence presented here in this courtroom today. 

Do you understand that, sir?

[APPELLANT]: Yes, sir.

THE COURT: And not only that, do you want me to make a decision in your

case or do you want a jury trial?

[APPELLANT]: I want you to make a decision, sir.

[THE COURT: Very well.  All right.  State are you waiving your opening statement? 

(Emphasis supplied)

Appellant was sentenced to incarceration for a period of twelve years for robbery with 

a deadly weapon and the sentences for all of the other convictions merged.  In his timely

appeal to this Court, he raised, for our consideration, the sole issue of “whether the trial court
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erred in failing to make a finding on the record that appellant made a knowing and voluntary

waiver of his right to a jury trial as required by Maryland Rule 4-246(b).”   1

 On appeal to this Court, appellant contended that the trial court failed to make a

finding on the record that his jury trial waiver was knowing and voluntary, as required by

Maryland Rule 4-246(b).  Burroughs argued that, because the court failed to make the 

finding that his waiver was made knowingly and voluntarily, reversal is required.  The State

countered that the case should be remanded to the circuit court for the limited purpose of

making an on-the-record determination of whether appellant’s jury trial waiver was knowing

and voluntary.

The State also contended that appellant failed to preserve this issue for appellate

review because there was no contemporaneous objection to the failure of the court to make

 Maryland Rule 4-246 provides:1

(a) Generally.  In the circuit court, a defendant having a right to trial

by jury shall be tried by a jury unless the right is waived pursuant to section (b)

of this Rule.  The State does not have the right to elect a trial by jury.

(b) Procedure for acceptance of waiver.  A defendant may waive the

right to a trial by jury at any time before the commencement of trial.  The court

may not accept the waiver until, after an examination of the defendant on the

record in open court conducted by the court, the State’s Attorney, the attorney

for the defendant, or any combination thereof, the court determines and

announces on the record that the waiver is made knowingly and voluntarily.

(c) Withdrawal of a waiver.  After accepting a waiver of a jury trial,

the court may permit the defendant to withdraw the waiver only on motion

made before trial and for good cause shown.  In determining whether to allow

a withdrawal of the waiver, the court may consider the extent, if any, to which

trial would be delayed by the withdrawal.
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the required on-the-record finding.  Rejecting that contention, we pointed out that, in Valonis

v. State, 431 Md. 551 (2013), the Court of Appeals held that “‘failure to object does not

preclude appellate review.’”  Id. at 569 (quoting Bell v. State, 66 Md. App. 294, 298 (1986)). 

The Court pointed out that, because the purpose of the Rule is to ensure that the defendant

knows what is going on, it would be “perverse” to penalize him for a failure to object to an

error in that very procedure.  Id. at 569.  See also Butler v. State, 214 Md. App. 635

(2013)(also reversing and remanding for a new trial in a case where no contemporaneous

objection was made).  Relying on the decision in Valonis, we held that the trial court failed

to make the required finding on the record and, therefore, vacated Burroughs’ conviction  and

remanded his  case for a new trial.  We concluded, “It is clear from the record before us that

the trial court did not make the required finding on the record.”   The parties agree, in their

submissions to the Court of Appeals, that the trial court did not comply with the

announcement requirement of Maryland Rule 4-246(b).  Appellant posed the following

questions: 

1. Did Valonis v. State, 431 Md. 551(2013) exempt Rule 4-246(b)’s

announcement requirement?

2.  Is a limited remand the appropriate remedy for non-compliance with Rule

4-246(b)’s announcement requirement?

The gravamen of appellant’s argument that his Petition for Writ of Certiorari should

have been granted is that a limited remand would serve the purpose of ensuring that “the

waiver procedure was not discharged as a mere matter of rote” by allowing the trial court to

“either (1)confirm that it had found the defendant’s waiver to be knowing and voluntary at
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the time of the inquiry or (2) state that it is unable to provide such information; Burroughs,

according to appellant, would only be entitled to a new trial in the latter case. 

The State, in its Answer to Petition for Writ of Certiorari, seeks a limited remand to

allow the trial court “to either (1) confirm that it had found the defendant’s waiver to be

knowing and voluntary at the time of the inquiry or (2) state that it is unable to provide such

confirmation,” adding that “[O]nly in the latter case would . . . [Burroughs] be entitled to a

new trial.”  Citing Valonis v. State, 431, 551 (2013).  In its Answer, the State also posits that 

the Court of Appeals, in deciding  Nalls (437 Md. 674, 2014), Szwed ( 438 Md. 1, 2014) and

Morgan (438 Md. 1, 2014) has resolved any questions about the interpretation and

application of Maryland Rule 4-246(b), pointing out that the Court, in Nalls, instructed that,

Going forward, however, the appellate courts will continue to review the issue

of a trial judge’s compliance with Rule 4-246(b) provided a contemporaneous

objection is raised  in the trial court to preserve the issue for appellate review. 

(Emphasis added).

The State, in its Answer, further pointed out that confusion was created among trial 

judges who misconstrued the language of the Court of Special Appeals, adopted by the Court

of Appeals, in Valonis, that “[i]t would be perverse to penalize [the defendant] for failing to

alert to [an] error, in a procedure whose whole purpose was [and is] for the court to ensure

that [the defendant] understood what was going on.”  That language was interpreted, by trial

judges, to dispense with the requirement to interpose an objection when there is a failure to

comply with Maryland Rule 4-246(b).
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On July 21, 2014, the Court of Appeals issued a PER CURIAM ORDER in which it

vacated the judgment of this Court as to Burroughs and remanded the case to this Court for

further consideration in light of Nalls and Melvin v. State, 437 Md. 674 (decided April 23,

2014), Szwed v. State, 438 Md. 1 (decided April 23, 2014) and Morgan v. State, 438 Md. 1

(decided April 23, 2014).   For the reasons that follow, we shall hold that the issue has not

been preserved for our review and, accordingly, shall affirm. 

ANALYSIS

The parties acknowledge that the trial court’s failure to announce, on the record, that

it had determined that Burroughs waived his right to trial by jury knowingly and voluntarily

is a violation of Maryland Rule 4-246(b).   With respect to the issue of preservation,  the

Court of Appeals, in Szwed, observed.  

As we clarified in Nalls and Melvin , in Valonis, to exercise our discretion to

review the merits due to our perception of a recurring problem – namely, the

failure of trial judges to follow Rule 4–246(b)  – and to further encourage trial

judges to adhere to the letter of the rule.  The same reasons stated in Nalls and

Melvin, we reached the merits in the instant appeal, notwithstanding the lack

of a contemporaneous objection at trial.

Id. at 5.

The Court of Appeals, in Nalls v. State, 437 Md. 674 (2014), issued its unqualified

decision as to whether a contemporaneous objection is requisite to preserve a challenge to

the failure of a trial judge to comply with the dictates of Maryland Rule 4–246(b):

As we made clear in Valonis, Rule 4-246(b) is a rule of procedure

designed to protect a criminal defendant’s constitutional right to a jury trial.

431 Md. at 568, 66 A.3d at 671.  The determination and announcement

requirement goes to the very heart of the fundamental right to a jury trial.  For
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that reason, we made clear that a violation of the Rule is not merely a technical

one.  Valonis, 431 Md. at 569, 66 A.3d at 671.  Because of that constitutional

significance, and perceived problems with compliance among the trial courts,

we held that we would reach the merits of the case pursuant to our authority

under Rule 8-131(a), “to guide the trial court or to avoid the expense and delay

of another appeal.”  Id.

In Meredith v State, 217 Md. 669 (2014), we  held: 

Although appellate courts ordinarily will not reach an issue not decided by the

court below, in limited circumstances, “if necessary or desirable to guide the

trial court or to avoid the expense and delay of another appeal[,]” appellate

courts may exercise their discretion to decide an issue that was not preserved.

See Md. Rule 8–131(a).  “We usually elect to review an unpreserved issue only

after it has been thoroughly briefed and argued, and where a decision would

(1) help correct a recurring error, (2) provide guidance when there is likely to

be a new trial, or (3) offer assistance if there is a subsequent collateral attack

on the conviction.”  Conyers v. State, 354 Md. 132, 150-51, 729 A.2d 910,

919–20 (1999). We elected to exercise our discretion to review the merits in

Valonis due to our perception of a recurring problem-namely, the failure of

trial judges to follow Rule 4–246(b)—and to further encourage trial judges to

adhere to the letter of the Rule.

Similarly, based on the continued confusion surrounding this issue in the trial

courts, we shall exercise our discretionary review under Rule 8-131(a) in the

instant cases, as we did in Valonis, to provide further guidance in this

important area. We hold that the trial judges in the instant cases did not

comply with Rule 4-246(b) before proceeding with a bench trial. Going

forward, however, the appellate courts will continue to review the issue of a

trial judge's compliance with Rule 4-246(b) provided a contemporaneous

objection is raised in the trial court to preserve the issue for appellate review.
Accordingly, to the extent that Valonis could be read to hold  that a trial

judge’s alleged noncompliance with Rule 4-246(b) is reviewable by the

appellate courts despite the failure to object at trial, that interpretation is

disavowed.

Id. at 693-94 (Emphasis added).

 In Meredith v State, 217 Md. 669 (2014), we concluded:
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In the case sub judice, appellant made no objection below to the waiver

procedure,  to its content, or to the trial court’s announcement as to the

“knowingly and intelligently” made waiver of his right to a jury   trial.  His

challenge to the effectiveness of his waiver is not preserved for our review and

is not properly before this Court.  We shall not exercise our discretion under

Rule 8-131 to consider the issue.

Id. at 674-75

Likewise, Burroughs made no objection below to the waiver procedure,  to its content,

or to the trial court’s announcement as to the “ knowingly and intelligently” made waiver of

his right to a jury trial.  Accordingly, we decline to exercise our discretion to consider  

whether his waiver was made knowingly and intelligently. 

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE CITY AFFIRMED.

COSTS TO BE PAID BY APPELLANT
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