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Tiffany Bloodsworth, appellant, was charged with driving while under the influence

of alcohol, driving while impaired by alcohol, driving while impaired by drugs or alcohol,

negligent driving and reckless driving.  After appellant waived her right to a jury trial, the

Circuit Court for Wicomico County ( Jackson, III, J) found her guilty of all charges.  The

court subsequently sentenced appellant to incarceration of 104 days, to be served on

weekends.  In her timely appeal to this Court, appellant raises the following questions, which

we quote:

1. Was appellant’s jury trial waiver knowing and voluntary?

2. Did the trial court abuse its discretion when it refused to allow
appellant to call a defense witness who was not timely disclosed?

For the reasons set forth below, we answer “yes” to the first question and “no” to the

second question.  We shall affirm the judgment of the circuit court.

Factual and Procedural Background

On June 27, 2013, at around 1:00 a.m., Bonnie Cooper was driving northbound on

Route 13 North in Wicomico County when she saw a car going “really fast” in the left-hand

lane next to the guard rail.  Cooper then saw the car do a “ninety-degree” turn in front of

Applebee’s.  The vehicle crossed all three lanes before it hit the curb and bounced back into

the road.

Cooper called 911 to report the incident.  No one exited the vehicle until after the

police arrived, five or ten minutes later.  When Officer Patrick Glynn of the Salisbury City

Police Department responded to the accident call, he observed a black Volvo which was

leaking anti-freeze in the road.  The car was leaking anti-freeze, its airbags had been



deployed and its front end was visibly damaged.  As Officer Glynn approached the driver’s

side door, he smelled a “faint odor of alcoholic beverage.”  Appellant, the driver, did not

know the accident had taken place, and refused medical treatment from the Salisbury EMS. 

Officer Glynn did not see any injuries on her.

Officer Glynn instructed appellant to perform field sobriety tests.  She failed the walk-

and-turn test and, despite numerous attempts, she also failed the one-leg-stand test.

Additionally, appellant voluntarily admitted to the officer that she was intoxicated, and that

she was coming from Hoops, now known as Swelly’s, which is an establishment that serves

alcoholic beverages. Officer Glynn and another officer placed appellant under arrest.  The

other officer advised appellant of her rights by reading the DR-15 form to her.  When asked

if she agreed to submit to an alcohol concentration test, appellant’s response was “no.”  The

officers transported her to the local police station, where appellant was issued citations and

released upon her signature.   

Appellant’s trial, originally scheduled to take place in district court, was transferred

to circuit court after she requested a jury trial.  On the scheduled day of trial, appellant

waived her right to be tried by jury and a bench trial took place immediately afterward.  

After the State concluded its case, which consisted of the testimony of Officer Glynn,

appellant testified in her own defense.

According to appellant, she did not remember the accident.  Before the accident, she

had been at Swelly’s for a class reunion, where she ordered a diet coke.  Appellant testified
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that she was “not really a drinker” because of some mental disorders, including bipolar

disorder and major depression, for which she takes medications that preclude her from 

drinking alcohol.  She testified that, as a result, “I can’t drink.”  The medications include

Busbar, Celexa, Seroquel and Topamax.  According to appellant, “I don’t know what

happened that night, I can’t say what happened, but I definitely wasn’t drinking.” On cross-

examination, appellant admitted that she had previously been convicted of driving while

intoxicated, but that she had been seeing a psychiatrist and was in various programs “to make

sure something like that doesn’t happen again.”

Defense counsel sought to have James Lewis testify as a witness, but the State

objected, asserting that the prosecutor “had absolutely no notice of this witness.” Defense

counsel acknowledged that the required notice was not given to the prosecutor, explaining 

that “unfortunately” the witness “came to me late.”  The court sustained the State’s objection.

DISCUSSION

I.  

Appellant’s Waiver of a Trial by Jury

Appellant’s first assignment of error is that her jury trial waiver was not knowing and

voluntary, as required by Maryland Rule 4-246. As a result, she maintains, this Court is

required to reverse the judgment. She contends that her waiver was constitutionally invalid

because the record demonstrates that it failed to meet the legal requirements of a “knowing”
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waiver for four reasons.  First, appellant was not informed that she was presumed innocent

of the charges.  Second, she was not told that the trier of fact must be persuaded of her guilt

beyond a reasonable doubt.  Third, appellant was not told that if the jury was unable to reach

a unanimous decision, a mistrial would be declared and the State could retry her.  Finally, no

one informed appellant that she could change her election at any time before the trial began

for good cause shown.  Appellant concludes that “[a]s a result, this Court must reverse her

convictions and remand for a new trial.” 

On April 7, 2014, the day of trial, the following colloquy took place regarding

appellant’s decision to waive her right to be tried by jury:

DEFENSE COUNSEL:    Your Honor, this case had been set in for a jury trial
this morning.  After discussing the matter with my client, we wish to go
forward as a bench trial.

THE COURT:     Would you explain her right to a jury trial to make sure she
knowingly and voluntarily waives her right to a jury trial?

DEFENSE COUNSEL:      Ms. Bloodsworth, you and I have discussed this
briefly in the hallway.  You have an absolute right to a trial by jury.  A
jury consists of twelve persons selected from the voter rolls of this
county and also the MVA rolls for this county.  You would have an
opportunity to assist me in reviewing the jury panel and attempting to
strike members of the panel who you think would be biased against
you.  Likewise, the State would have the right to do the same thing.

A jury would sit in the box over there and would have to, all
twelve would have to find you guilty, all twelve would have to agree to
find you guilty.  Likewise, all twelve would have to agree to acquit you. 
Do you understand that?

DEFENDANT: Yes.
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DEFENSE COUNSEL:    Instead of having a jury complete that function, a
bench trial is before the judge, or the Court alone, and Judge Jackson
will be the finder of fact.  Do you understand that?

DEFENDANT: Yes.

DEFENSE COUNSEL: Do you waive your right to a trial by jury?

DEFENDANT: Yes.

DEFENSE COUNSEL: She does.

THE COURT:      And you are aware the maximum penalty if you’re found
guilty of driving under the influence of alcohol is one year in jail and
a one-thousand dollar fine?

DEFENDANT: Yes.

DEFENSE COUNSEL: Yes.

THE COURT:     All right.  The Defendant, the docket entries should reflect
the Defendant knowingly and voluntarily waives her right to a jury trial.

A criminal defendant’s right to be tried by a jury of his peers is guaranteed by the

Sixth and Fourteenth Amendments to the United States Constitution and Articles 5, 21, and

24 of the Maryland Declaration of Rights.  See Boulden v. State, 414 Md. 284, 293-94

(2010); see also Duncan v. Louisana, 391 U.S. 145, 154 (1968).  In Maryland, a defendant

may waive this right to a jury trial and choose to proceed with a bench trial.  Aguilera v.

State, 193 Md. App. 426, 431 (2010).  The right to waive a trial by jury may only be

exercised by the defendant.  Valonis & Tyler v. State, 431 Md. 551, 560 (2013).  

The decision to waive a jury trial “is not taken lightly.”  Butler v. State, 214 Md. App.

635, 647 (2013).  To that end, in order to waive the right to a jury trial, Maryland Rule 4-246
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requires that the defendant be examined on the record regarding whether his or her waiver

is knowing and voluntary, and the court must determine and announce on the record that the

defendant is waiving the jury trial knowingly and voluntarily.   Szwed v. State, 438 Md. 1,1

5 (2014).  “Such a waiver is valid and effective only if made on the record in open court and

if the trial judge determines, after an examination of the defendant on the record and in open

court, that it was made “knowingly and voluntarily.”  Valonis, 431 Md. at 560.  “It is the

ultimate responsibility of the trial court to ensure that the defendant makes a knowing and

voluntary waiver.”  Winters v. State, 434 Md. 527, 536 (2013) (Emphasis in original).  Rule

4-246 provides a “precise rubric” for the trial court to follow, and compliance with the

requirements of Rule 4-246 is mandatory.  Valonis, 431 Md. at 566.  

“Rule 4-246(b), which sets forth the standard for waiver of a jury trial, could not be

clearer.  The Rule ‘means what it says.’” Id. at 563 (quoting Countess v. State, 286 Md. 444,

463 (1979)).  The trial judge is required to make a personal determination regarding jury trial

waiver and to expressly announce on the record that the defendant is acting knowingly and

Maryland Rule 4-246 provides in relevant part as follows: 1

(a) Generally.  In the circuit court, a defendant having a right to trial by jury shall be
tried by a jury unless the right is waived pursuant to section (b) of this Rule.  The State does
not have the right to elect a trial by jury.  

(b) Procedure for acceptance of waiver.   A defendant may waive the right to a trial
by jury at any time before the commencement of trial.  The court may not accept the waiver
until, after an examination of the defendant on the record in open court conducted by the
court, the State’s Attorney, the attorney for the defendant, or any combination thereof, the
court determines and announces on the record that the waiver is made knowingly and
voluntarily.   
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voluntarily, so the Rule itself provides “safeguards to ensure that the decision is in actuality

the defendant’s own knowing, voluntary, and personal choice.”  Id.  As the Court of Appeals

explained in Valonis, “Because the decision to waive the jury trial is personal, the trial judge,

who is able to observe the defendant’s demeanor, is in the best position to assess that the

defendant knew what he or she was doing and was doing it voluntarily.”  Id.   The trial court

is expected to exercise sound and advised discretion, and this Court will not set aside the trial

court’s findings unless clearly erroneous. Id. at 567. 

The Court of Appeals, in Nalls v. State, 437 Md. 674 (2014), issued its unqualified

decision as to whether a contemporaneous objection is requisite to preserve a challenge to

the failure of a trial judge to comply with the dictates of Maryland Rule 4–246(b):

As we made clear in Valonis, Rule 4-246(b) is a rule of procedure
designed to protect a criminal defendant’s constitutional right to a jury trial.
431 Md. at 568, 66 A.3d at 671.  The determination and announcement
requirement goes to the very heart of the fundamental right to a jury trial.  For
that reason, we made clear that a violation of the Rule is not merely a technical
one.  Valonis, 431 Md. at 569, 66 A.3d at 671.  Because of that constitutional
significance, and perceived problems with compliance among the trial courts,
we held that we would reach the merits of the case pursuant to our authority
under Rule 8-131(a), “to guide the trial court or to avoid the expense and delay
of another appeal.”  Id.

In Meredith v State, 217 Md. 669 (2014), we discussed the requirement that a

defendant raise a contemporaneous objection to preserve the right to claim a violation of

Rule 4-246(b):  

Although appellate courts ordinarily will not reach an issue not decided by the
court below, in limited circumstances, “if necessary or desirable to guide the
trial court or to avoid the expense and delay of another appeal[,]” appellate
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courts may exercise their discretion to decide an issue that was not preserved.
See Md. Rule 8–131(a).  “We usually elect to review an unpreserved issue only
after it has been thoroughly briefed and argued, and where a decision would
(1) help correct a recurring error, (2) provide guidance when there is likely to
be a new trial, or (3) offer assistance if there is a subsequent collateral attack
on the conviction.”  Conyers v. State, 354 Md. 132, 150-51, 729 A.2d 910,
919–20 (1999). We elected to exercise our discretion to review the merits in
Valonis due to our perception of a recurring problem-namely, the failure of
trial judges to follow Rule 4–246(b)—and to further encourage trial judges to
adhere to the letter of the Rule.

Similarly, based on the continued confusion surrounding this issue in the trial
courts, we shall exercise our discretionary review under Rule 8-131(a) in the
instant cases, as we did in Valonis, to provide further guidance in this
important area. We hold that the trial judges in the instant cases did not
comply with Rule 4-246(b) before proceeding with a bench trial. Going
forward, however, the appellate courts will continue to review the issue of a
trial judge's compliance with Rule 4-246(b) provided a contemporaneous
objection is raised in the trial court to preserve the issue for appellate review.
Accordingly, to the extent that Valonis could be read to hold  that a trial
judge’s alleged noncompliance with Rule 4-246(b) is reviewable by the
appellate courts despite the failure to object at trial, that interpretation is
disavowed.

Id. at 693-94 (Emphasis added).

 In Meredith v State, 217 Md. 669 (2014), we concluded:

In the case sub judice, appellant made no objection below to the waiver
procedure,  to its content, or to the trial court’s announcement as to the “
knowingly and intelligently” made waiver of his right to a jury   trial.  His
challenge to the effectiveness of his waiver is not preserved for our review and
is not properly before this Court.  We shall not exercise our discretion under
Rule 8-131 to consider the issue.

Id. at 674-75
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Unlike the challenges raised by the defendants in Valonis and Tyler, supra, Szwed v. 

State, supra,  and Nalls and Melvin v. State, 437 Md. 674 (2014), the trial judge in the instant

case stated: 

All right.  The Defendant, the docket entries should reflect the Defendant knowingly
and voluntarily waived her right to a jury trial.

The issue addressed by the Court of Appeals, in the aforementioned appeals, was

whether the trial judges had run afoul of the clear language of Maryland Rule 4-246 (b) 

which mandates that the court “determines and announces on the record that the waiver is

made knowingly and voluntarily” prior to accepting the waiver of a jury trial.  Patently, it was

acknowledged  that the trial judges, in those cases, had not made the requisite determination

and announcement on the record. Notwithstanding, appellant seeks to have this Court set

aside her waiver, despite the trial court’s determination, on the record that her waiver was

made knowingly and voluntarily.  Although we address, infra, the litany that appellant claims

the court was obliged to give, in our judgment, appellant’s failure to raise a contemporaneous

objection pursuant to Maryland Rule 4-246 (b), is a bar to raising the issue on appeal.

The Court of Appeals has made plain that the questions to be asked in a jury trial

waiver inquiry will depend upon the facts and circumstances in each case.  Id.  at 566.  A trial

judge is not required to “engage in a ‘fixed litany,’ [but] the record must show that the

defendant has some information regarding the nature of a jury trial.”   Id.  at 567 (quoting

Abeokuto v. State, 391 Md. 289, 320 (2006)).  “‘Knowingly’ has been regarded as

synonymous with ‘intelligently,’ and has been defined as ‘having or showing awareness or
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understanding.’” Nalls & Melvin v. State, 437 Md. 674, 689 (2014) (citations omitted).  The

purpose of the strict requirement set forth in Rule 4-246 and interpreted by the Court in

Valonis is to ensure that trial judges meet two goals: to “meaningfully investigate and analyze

the disposition and appearance of defendants as they are in the process of waiving essential

liberties [and] to guarantee that the record clearly reflects this investigation and

determination for the purposes of possible appellate review.”   Morgan v. State, 438 Md. 11,

23 (2014). 

Appellant argues that her waiver was invalid because certain legal concepts regarding

being a criminal defendant were not explained to her prior to the waiver, including the

presumption of innocence and the standard of proof to support a finding of guilt in a criminal

case.  However, these legal concepts are not determinative of whether there has been a

violation of Maryland Rule 4-246 (b), the waiver of a jury trial, because they apply to all

defendants, regardless of whether the trial is before a judge or a jury.  Moreover, a trial court

is “under no obligation” to provide information regarding the standard of proof during the

jury trial waiver.  Winters, 434 Md. at 543.  During the course of the inquiry into whether

appellant should waive his right to a jury trial, he was, specifically advised as to the number

of potential jurors, the fact that they would be selected from the Motor Vehicle

Administration and voter registration lists of the county, the fact that both appellant and the

State would have the right to strike potential jurors and that a jury would not return a guilty

verdict unless all twelve jurors agreed, whereas, in a bench trial, the judge is the sole finder
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of fact.  After appellant affirmatively stated that she waived her right to a jury trial, the court

asked whether appellant understood the maximum penalty for the offense with which she was

charged then announced, on the record, that she “knowingly and voluntarily waives her right

to a jury trial.”  Appellant’s waiver was made knowingly and voluntarily pursuant to

Maryland Rule 4-246; thus, the court did not abuse its discretion. 

II. 

 The Court’s Refusal to Allow Appellant’s Witness to Testify 

Appellant’s second argument is that, although defense counsel admittedly had not 

disclosed James Lewis as a witness until after the State finished resting its case in chief, the

trial court abused its discretion by refusing to allow the witness to testify.  According to

appellant, by failing to analyze the facts and circumstances of the case to determine the

appropriate remedy, the trial court appeared to have a mandatory policy of exclusion for

discovery violations, which constitutes reversible error

The State initially maintains that appellant’s claim of error should be rejected because

defense counsel failed to preserve her claim by proffering to the trial court the contents and

relevance of the excluded testimony.  Even if the claim was properly preserved, the State

maintains that “the trial court properly exercised its broad discretion in precluding the

witness from testifying in light of the egregious violation” by appellant in failing to disclose

the identity of her witness to the State in a timely manner.  Finally, even assuming that the

trial court erred by excluding the witness, she is not entitled to a new trial because any error
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by the court is harmless beyond a reasonable doubt, given the amount of evidence

establishing her guilt.  We agree.

Initially, appellant failed to preserve her claim for appellate review based upon

defense counsel’s failure to proffer the contents of her excluded witness’s testimony.  Absent

a formal proffer, establishing for the record the contents and relevance of the excluded

testimony, any claim that exclusion of such evidence constitutes prejudicial error is not

preserved for review by this Court See Conyers v. State, 354 Md. 132, 164-65 (proffer as to

substance and importance of expected answers was required in order to preserve issue for

appeal), cert. denied, 528 U.S. 910 (1999); Sarnie v. State, 181 Md. App. 59, 73 (2008)

(absent proffer regarding what witness would have said, there is nothing for appellate court

to review); Mack v. State, 300 Md. 583, 603 (1984) (issue of exclusion of evidence not

preserved for appellate review unless there has been “a formal proffer of what the contents

and relevance of excluded evidence would have been”).   

In the case sub judice, after the trial court precluded appellant’s witness, James Lewis, 

from testifying, defense counsel failed to proffer who he was and how his testimony was

material to appellant’s right to a fair trial.  Without such a proffer, we are unable to determine

whether his testimony was likely to reveal information relevant to the proceeding. 

Accordingly, appellant’s claim is unpreserved.

Assuming, arguendo, appellant’s claim had been properly preserved for appellate

review, in light of the discovery violation by appellant, the trial court had broad discretion
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in determining whether to preclude her witness from testifying.  Appellant admits to having

violated the discovery rules by failing to timely disclose the identity of a defense witness, his

address and any statements or reports he may have made. This failure to disclose was a

violation of Md. Rule 4-263(e) and (h), which provide that, “without the necessity of a

request, the defense shall provide” the name, address, and any statements or reports of

potential defense witnesses to the State’s Attorney “no later than 30 days before the first

scheduled trial date.”  Appellant was initially arrested on June 27, 2013.  Her trial date,

April 7, 2014, was her fourth scheduled trial date.  Her first three trial dates were scheduled

to take place in the Wicomico County District Court on September 11, 2013, October 18,

2013 and December 18, 2013, the date on which appellant requested a jury trial, whereupon 

the case was transferred to the circuit court.  

Sanctions for discovery violations applicable to defendants and the State are governed

by Rule 4-263(n), which provides as follows:

        Sanctions.  If at any time during the proceedings the court finds that a
party has failed to comply with this Rule or an order issued pursuant to this
Rule, the court may order that party to permit the discovery of the matters not
previously disclosed, strike the testimony to which the undisclosed matter
relates, grant a reasonable continuance, prohibit the party from introducing in
evidence the matter not disclosed, grant a mistrial, or enter any other order
appropriate under the circumstances.  The failure of a party to comply with a
discovery obligation in this Rule does not automatically disqualify a witness
from testifying.  If a motion is filed to disqualify the witness’s testimony,
disqualification is within the discretion of the court.  

As the Rule clearly states, disqualification of  witnesses as a sanction is expressly within the

discretion of the trial court. 
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When reviewing a trial court’s imposition of sanctions for a violation of a discovery

violation, this Court reviews for an abuse of discretion.  Joyner v. State, 208 Md. App. 500,

523 (2012).  A trial court has broad discretion when determining an appropriate sanction for

a discovery violation.  Thomas v. State, 397 Md. 557, 570 (2007) (noting that the discovery

rule “does not require the court to take any action; it merely authorizes the court to act”). 

“The ‘abuse of discretion’ standard of review is applicable to the Circuit Court’s

discretionary decision to exclude the testimony” of appellant’s witness.  McLennan v. State,

418 Md. 335, 352-53 (2011).  Further, exclusion of testimony is considered “one of the most

drastic measures that can be imposed.” Thomas, 397 Md. at 572.  The “most accepted view

of discovery sanctions is that, in fashioning a sanction, the court should impose the least

severe sanction that is consistent with the purpose of the discovery rules.”  Id. at 571.   

Although preventing witnesses from testifying may be viewed as a harsh sanction for

a discovery rule violation, Rule 4-263 clearly provides that parties “may not wait until trial

to disclose their evidence, and if they do, the trial court has authority to exclude such

evidence from the case.”  Breakfield v. State, 195 Md. App. 377, 391 (2010) (trial court did

not abuse its discretion by excluding three defense witnesses whose names were not

disclosed prior to trial).  “Rule 4-263 makes plain that defendants may not wait until trial to

disclose their evidence, and if they do, the trial court has authority to exclude such evidence

from the case.”  Id.    Similarly, in the case before us, by failing to disclose the name of

appellant’s witness until after the State put on its case-in-chief, the trial court did not abuse
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its discretion by granting the State’s Motion to Exclude Lewis from testifying.  

Consequently, we,  affirm the judgment of the trial court.

JUDGMENT OF THE CIRCUIT COURT
FOR WICOMICO COUNTY AFFIRMED; 
COSTS TO BE PAID BY APPELLANT.
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