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 Kevin Betskoff smelled of alcohol, said that he’d had “enough” to drink, and 

fumbled for his vehicle registration when a state trooper pulled him over for failing to 

display tail lights.  The officer detained Mr. Betskoff and administered a field sobriety test, 

which revealed that he was intoxicated.  The Circuit Court for Carroll County denied Mr. 

Betskoff’s motion to suppress the field sobriety test, finding that the officer had reasonable 

suspicion that Mr. Betskoff was driving drunk.  At trial, the judge instructed the jurors that 

they must acquit Mr. Betskoff unless they felt the State proved his guilt beyond a 

reasonable doubt.  In the course of the instructions, the judge said one time that “the State 

is not required to prove guilt beyond all reasonable doubt.”  Mr. Betskoff failed to object.  

The jury found Mr. Betskoff guilty of driving while impaired. 

 Mr. Betskoff raises two questions on appeal.  He asks us to review his unpreserved 

objection to the jury instructions for “plain error” and contends that the circuit court erred 

in admitting the results of the field sobriety test.  We affirm. 

I.  BACKGROUND 

 At 2:00 a.m. on May 5, 2012, Trooper First Class Darren Burleson pulled Mr. 

Bestkoff over after seeing him drive past without displaying headlights or tail lights.  While 

he spoke with Mr. Betskoff, Trooper Burleson detected a strong odor of alcohol coming 

from Mr. Betskoff’s breath and body.  Trooper Burleson asked Mr. Betskoff how much he 

had been drinking, and he replied “enough.”  Mr. Betskoff struggled to find the registration 

for the car, explaining that it belonged to his mother.  He also stated that he was “not drunk” 

and would pass a field sobriety test if required.  Trooper Burleson detained Mr. Betskoff 
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to administer a field sobriety test.  The test consisted of three examinations: the horizontal 

gaze nystagmus, the walk-and-turn, and the one-leg stand. After performing these 

examinations, Trooper Burleson concluded that Mr. Betskoff was under the influence of 

alcohol and placed him under arrest.  Once arrested, Mr. Betskoff declined to submit to an 

alcohol and intoximeter test to determine his blood alcohol content.   

 Mr. Betskoff was charged with driving under the influence of alcohol, driving while 

impaired by alcohol, failure to display headlights when required, and failure to display tail 

lights when required.  Before trial, he filed a motion to suppress the results of the field 

sobriety test on the ground that Trooper Burleson lacked reasonable suspicion to detain 

him.  The State countered that Mr. Betskoff’s operator error in failing to turn his lights on, 

the time of day, the odor of alcohol from his breath and person, and his statement that he 

had had “enough” to drink, combined to create reasonable suspicion that he was 

intoxicated.  The trial judge denied the motion to suppress.   

At trial, the State claimed that Mr. Betskoff’s performance on the field sobriety test 

showed that he was intoxicated, and Mr. Betskoff contended that his performance was 

caused by a combination of bad shoes, knee pain, memory loss, and post-traumatic stress 

disorder attributable to his service in Operation Desert Storm.  When instructing the jury 

at the conclusion of the trial, the judge stated that Mr. Betskoff was “presumed to be 

innocent of all charges,” and explained that the presumption could be overcome only if the 

jury was “convinced beyond a reasonable doubt” that Mr. Betskoff was guilty.  The judge 

also defined reasonable doubt, and stated that “if you are not satisfied of the Defendant’s 
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guilt to that extent, then reasonable doubt exists, and Defendant must be found not guilty.”  

At one point, however, the trial judge told the jury that the State does not need to prove 

guilt “beyond all reasonable doubt.”  This was a departure from the proposed jury 

instructions, which said that the State does not have to prove guilt “beyond all possible 

doubt.”  Mr. Betskoff did not object to the misstatement.  

Before instructing the jury, the judge stated that the jury would receive a written 

copy of the instructions, and both sides agree that—if actually distributed—these written 

jury instructions would have matched the proposed instructions, and therefore would not 

have contained the error.   

The jury acquitted Mr. Betskoff on the charge of driving under the influence of 

alcohol, but convicted him of driving while impaired and failure to display front and rear 

lights.  The court acquitted Mr. Betskoff on the charge of failure to display front lights, 

finding no evidence to support the charge.  He filed a timely notice of appeal. 

II.  DISCUSSION 

 Mr. Betskoff has difficult hurdles to overcome on both of his appellate issues.  First, 

he asks us to overturn his conviction because the court misstated the State’s burden of proof 

once in the course of the jury instructions, although he recognizes that he failed to preserve 

the issue by not objecting at trial.  Second, Mr. Betskoff asks us to find that Trooper 

Burleson lacked reasonable suspicion to detain him, despite the presence of several specific 

and articulable facts indicating that he was intoxicated.  We find that both of his arguments 

fall short.   
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A. We Decline To Review The Judge’s Single Misstatement For 

Plain Error. 

 

An appellate court can only rule on an unpreserved objection to jury instructions if 

the instructions contain “plain error.”  Md. Rule 4-325(e).  Even when jury instructions do 

contain plain error, we overturn resulting convictions only when we choose to exercise 

“extraordinary discretion,” Stockton v. State, 107 Md. App. 395, 396 (1995), a step we take 

only on the rare occasions when the error is “structural” and “of constitutional dimension.”  

Savoy v. State, 420 Md. 232, 254 (2011). 

 There is good reason to require that a party object to erroneous jury instructions to 

preserve the issue for appeal:  the trial court should have an opportunity to correct any 

errors in real time and take appropriate curative steps with the jury.  In Morris v. State, 153 

Md. App. 480, 509 (2003), the trial judge made the exact same error as here, informing the 

jury that the State did not need to prove guilt “beyond all reasonable doubt” (instead of 

“beyond all possible doubt”), but then read the rest of the jury instructions correctly.  We 

noted in Morris that “[h]ad [the error] been brought to [the trial judge’s attention], as the 

Maryland Rule requires as a prerequisite for preservation, he would immediately have 

corrected himself.”  Id. (We ultimately held in Morris that the defendants’ claim was not 

preserved, and not subject to plain error review.) So too here:  had the trial judge had 

opportunity to do so, he could have easily repaired any damage that his misstatement had 

caused.   
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Because the preservation rule is deeply ingrained in Maryland law and public policy, 

we have stressed repeatedly that defendants should not count on our court to review for 

plain error where objections to jury instructions go unpreserved.  Indeed, “appellate 

invocation of the ‘plain error doctrine’ . . . will continue to be a rare, rare phenomenon.”  

Id. at 507.  Five years later, we stated that the frequency with which we are asked to 

overturn convictions due to unpreserved error is “almost a litigational scandal.  It is as if 

appellate preservation has become an anachronistic embarrassment.”  Garner v. State, 183 

Md. App. 122, 152 (2008).  Finally, we have cautioned litigants against expecting that we 

will exercise discretion to reverse a conviction, even if the fact pattern is similar to a 

previous case where we have chosen to notice plain error.  “We may choose to notice plain 

error simply to seize the occasion as a vehicle to communicate a desired message to bench 

and bar that might otherwise go unsent . . . Once having delivered a message . . . there is 

self-evidently less urgency to send it again.” Stockton, 107 Md. App. at 397. 

The cases in which we have exercised plain error review tend to be those in which 

the unpreserved error is “structural” and “of constitutional dimension.”  Savoy, 420 Md. at 

254.  In Savoy, defense counsel failed to object after the trial judge had suggested to jurors 

that they could convict the defendant if they had “moral certainty” that the defendant was 

guilty.  The trial judge defined “moral certainty” as “based upon convincing grounds of 

probability.”  Id. at 236-37.  The Court of Appeals held that the jury instructions, when 

viewed as a whole, did not express the constitutional requirement that the State prove guilt 

beyond a reasonable doubt.  Id. at 253.  The Court also held that the failure to instruct the 
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jury about the reasonable doubt standard was a structural error that impugned the entire 

trial.  Id. at 255 (citing Sullivan v. Louisiana, 508 U.S. 275, 280 (1993)).   

 The differences between Savoy and this case are significant.  The trial court’s error 

here did not redefine Mr. Betskoff’s constitutional right to be tried by a “reasonable doubt” 

standard.  Indeed, the trial court judge instructed the jurors repeatedly that Mr. Betskoff 

was presumed innocent, and that they must acquit unless they found him guilty beyond a 

reasonable doubt.  Both Mr. Betskoff and the State agree that the jury received either no 

written instructions, or written instructions without the error.  When viewed as a whole, 

the jury instructions in this case still communicated to the jurors that Mr. Betskoff was to 

be acquitted unless proven guilty beyond a reasonable doubt, and the single misstatement 

does not rise to the level that justifies plain error review.1   

B. The Trooper Had Reasonable Suspicion To Require Mr. 

Betskoff To Take A Field Sobriety Test 

 

Mr. Betskoff also asks us to reverse the trial judge’s ruling on his motion to suppress 

the results of the field sobriety test.  Evidence gathered through an unconstitutional search 

must be suppressed.  Mapp v. Ohio, 367 U.S. 643, 655 (1961). We review findings of fact 

                                              

1 Trial judges in Maryland are required to use the Maryland Pattern Jury Instructions 

(MPJI) to instruct juries on the presumption of innocence and reasonable doubt.  No 

departures from the MPJI are authorized.  Ruffin v. State, 394 Md. 355, 363 (2006).  Ruffin 

explicitly states, though, that this rule is “a matter of non-constitutional Maryland criminal 

law.”  Id.  Ruffin does not stand for the proposition that a slight deviation from the MPJI is 

a structural error of constitutional dimension, nor does it address unpreserved objections to 

jury instructions. 
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in a suppression hearing only for clear error, but review the trial court’s legal conclusions 

on a de novo basis: 

The scope of our review of a trial court’s ruling on a 

suppression motion is limited ordinarily to the record made at 

the suppression hearing.  We view the evidence and inferences 

that may be reasonably drawn from the evidence in the light 

most favorable to the prevailing party on the motion, and 

extend great deference to the motion court’s findings of fact, 

unless clearly erroneous.  We make our own independent 

constitutional appraisal of the law as it applies to the facts of 

the case. 

 

McCormick v. State, 211 Md. App. 261, 268-69 (2013) (citations omitted). 

During an otherwise legal traffic stop, a police officer can require a driver to take a 

field sobriety test if the officer has reasonable suspicion that the driver is under the 

influence of alcohol.  Blasi v. State, 167 Md. App. 483, 511 (2006).  Reasonable suspicion 

is a “common sense, nontechnical conception that considers factual and practical aspects 

of daily life and how reasonable and prudent people act.”  Stokes v. State, 362 Md. 407, 

415 (2001).  To form reasonable suspicion, a police officer “must be able to point to 

specific and articulable facts which, taken together with rational inferences from those 

facts, reasonably warrant [the] intrusion.”  Terry v. Ohio, 392 U.S. 1, 21 (1968).  The 

requirement of specific and articulable facts is crucial: an officer may not justify a detention 

simply on an “inchoate and unparticularized suspicion or ‘hunch.’”  Id. at 27.  The specific 

and articulable facts can combine to create reasonable suspicion, even if each fact could 

not have met the standard by itself.  “[O]therwise innocent behavior may constitute 
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reasonable suspicion when analyzed as part of the totality of the circumstances.”  Nathan 

v. State, 370 Md. 648, 663 (2002). 

 The odor of alcohol, trouble producing registration documents, and an admission of 

having consumed alcohol are factors that can, together, create reasonable suspicion that a 

driver is intoxicated.  In Blasi, we found that a police officer had “more than a reasonable 

suspicion” to conduct a field sobriety test when a police officer smelled alcohol from a 

driver’s vehicle, breath, and person; the driver had bloodshot eyes and slurred speech; and 

the driver admitted to having consumed “just a few” drinks.  167 Md. App. at 511.  We 

have also found there was “no doubt” that a police officer had reasonable suspicion to 

conduct a field sobriety test when the driver had a “strong odor” of alcohol on his breath, 

had “glassy and bloodshot” eyes, stated that he had consumed “two mixed drinks,” and 

struggled to produce his registration card.  Brown v. State, 171 Md. App. 489, 525 (2006). 

The facts of the instant case are similar to Blasi and Brown.  Like the drivers in those 

cases, Mr. Betskoff’s breath smelled of alcohol, he admitted to having consumed alcohol, 

and he struggled to find his registration card.  Mr. Betskoff points out that the drivers in 

Blasi and Brown had bloodshot or glassy eyes, and he did not.  This is true, but of limited 

relevance.  No one factor—nor the absence of any one factor—compels a finding of 

reasonable suspicion.  In both Blasi and Brown, the police officers easily demonstrated that 

they had reasonable suspicion.  (In Blasi, we held that the officer had “more than” a 

reasonable suspicion.  167 Md. App. at 511.  In Brown, we saw “no doubt” that the officer 

had met the standard.  171 Md. App. at 525.)  Blasi and Brown do not represent the 
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minimum standard for reasonable suspicion, but rather some of the factors that, when 

considered with the totality of the circumstances, can establish reasonable suspicion that a 

driver is intoxicated. 2   

Trooper Burleson ordered the field sobriety test after noticing specific and 

articulable facts that easily created reasonable suspicion that Mr. Betskoff was intoxicated.  

The trial judge correctly applied the law when he refused to suppress the results of the field 

sobriety test.  We affirm. 

JUDGMENT OF THE CIRCUIT COURT 

FOR CARROLL COUNTY AFFIRMED. 

COSTS TO BE PAID BY APPELLANT. 

                                              

2 Mr. Betskoff cites two unreported cases from Ohio with somewhat similar fact patterns 

where courts found that an officer lacked reasonable suspicion to perform a field sobriety 

test.  Putting aside that the fact patterns have important differences from the instant case 

(unlike here, the officers in these cases did not detect a “strong odor” of alcohol from the 

driver) the cases are unreported, and lack any precedential value in Maryland. 


