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 After a jury trial in the Circuit Court for Baltimore City, Marcus Lynch was convicted

of second degree rape, third degree sexual offense, second degree assault, and kidnapping. 

Upon receiving consecutive sentences of twenty years’ imprisonment for rape and thirty

years’ imprisonment for kidnapping,  he noted this appeal, contending that the evidence was1

insufficient to sustain the convictions of either rape or kidnapping and that the circuit court

abused its discretion in failing to give a modified  Allen charge to the jury.  For the reasons

that follow, we shall affirm.

FACTS AND LEGAL PROCEEDINGS

Taken in the light most favorable to the State as the prevailing party, the evidence

presented at trial can be summarized as follows.

On the evening of June 20, 2011, the thirteen-year-old victim in this case, D.D., and

her nine-year-old brother, were sent out by their mother, Tyreka P., to go to the corner store. 

As they were walking along East Monument Street, in Baltimore City, they encountered a

girl, with whom D.D. had engaged in an altercation on the previous day.  The two young

women began to fight again. D.D.’s brother was frightened and ran to the nearby house of

his aunt. Meanwhile, appellant, who was also nearby, stepped in and broke the fight up.  

Once the fight was over, D.D. began to look for her younger brother.  As she was

walking along Madison Street,  appellant grabbed her by her waist and mouth.  While D.D.2

was struggling and demanding that appellant “get off of” her, he told her to “shut up” and

The remaining convictions were merged.  1

Madison Street runs parallel to and one block north of Monument Street.2



“started choking” her. Appellant then dragged her into and through an alley, arriving at a

baseball field. There, appellant pushed her onto the ground, pulled her pants down, ripped

off her underwear, and raped her. In the victim’s words, appellant’s penis was touching her

vagina “on the inside,” but nothing “[came] out of” his penis. 

D.D. started screaming loudly, prompting appellant to jump up and run towards the

other side of the field. Now free of appellant, D.D. put on her torn jeans and fled to the home

of her aunt, Chauncy D., who lived nearby on Monument Street.  

D.D. told her aunt what had happened. Shortly thereafter, Ms. P. (D.D.’s mother) and,

a few minutes later, Dominick P., D.D.’s uncle, arrived at the aunt’s home.

Mr. P., together with D.D. and other family members, drove around the neighborhood,

in an attempt to find the rapist. D.D. observed appellant standing on a street corner.  D.D.

identified appellant, prompting Mr. P. to make a U-turn and approach appellant, who, in turn,

fled the scene.  

While this was occurring, Chauncy D., D.D.’s aunt, flagged down a passing police

officer. The officer summoned help. When backup arrived, police officers conducted a brief

field interview with D.D. and her mother, obtained a description of the suspect, and began

to canvas the neighborhood.

Shortly thereafter, the police officers saw an adult male, who matched D.D.’s

description, and he was apprehended as he was attempting to enter a house on Madison
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Street. The victim, taken by police for an on-scene identification, positively identified the

man as her attacker. The man was appellant. 

Appellant was charged with kidnapping, rape in the first degree, rape in the second

degree, sexual offense in the third degree, sexual offense in the fourth degree, and assault in

the second degree.

At trial, in addition to the testimony that we have previously summarized, the State

presented Caroline Tufts, R.N., a certified forensic nurse examiner who was accepted by the

court as an expert witness. Ms. Tufts testified that she examined the victim several hours

after the attack. During that examination, she observed two “tears” and an “abrasion” on the

victim’s vagina, injuries which, in the opinion of Nurse Tufts, were “consistent” with what

the victim said had “happened to her,” that is, rape and sexual assault.  Serology and DNA

testing of vaginal swabs, as well as DNA testing of oral, external, and fingernail swabs, were,

however, inconclusive.  

Appellant presented a defense, based essentially upon what he claimed was a lack of

physical evidence and medical evidence tying him to the crime, as well as purported

inconsistencies in the testimony of the victim and her relatives. He called a medical expert,

Theodore Hariton, M.D., who had examined the records created by Nurse Tufts, in

conducting the forensic examination of the victim. In Dr. Hariton’s opinion, it was “[v]ery,

very unlikely” that the abrasion noted by Nurse Tufts had been caused by penile penetration

of the victim. 
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The jury, after deliberating for parts of two days, found appellant not guilty of rape

in the first degree but guilty of rape in the second degree, sexual offense in the third degree,

assault in the second degree, and kidnapping.  After sentence was imposed, he noted this3

timely appeal. 

ANALYSIS

I.

Appellant contends that the evidence was insufficient to sustain his convictions of

both kidnapping and second-degree rape.  As to the kidnapping conviction, appellant cites

the five-factor test, articulated in State v. Stouffer, 352 Md. 97, 113 (1998), for determining

whether the asportation of the victim was “merely incidental to the commission of another

offense,” and urges us to conclude that his asportation of D.D. was merely incidental to his

raping her.   Regarding the rape conviction, appellant points to the absence of DNA evidence4

The charge of sexual offense in the fourth degree was not submitted to the jury.  3

In Stouffer, the Court identified factors to be considered in determining whether or4

whether the asportation should be treated as kidnapping or as incidental to another offense: 

We do not adopt, however, any specific formulation of standards for making

that determination, but rather focus on those factors that seem to be central to

most of the articulated guidelines, principally: How far, and where, was the

victim taken? How long was the victim detained in relation to what was

necessary to complete the crime? Was the movement either inherent as an

element, or, as a practical matter, necessary to the commission, of the other

crime? Did it have some independent purpose? Did the asportation subject the

victim to any additional significant danger?

352 Md. at 113.
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tying him to the crime as well as the testimony of his expert witness, Dr. Hariton, who

concluded that it was “[v]ery, very unlikely” that there was any penile penetration of the

victim, and asks us to conclude that the State failed to establish a prima facie case of rape in

any degree. 

The State counters that there was sufficient evidence to support both the kidnapping

and the rape convictions. Moreover, the State asserts that appellant’s argument as to the

insufficiency of the kidnapping evidence is not preserved for appellate review. We will

address the parties’ preservation contentions first.

Preservation

Maryland Rule 4-324(a), the rule governs motions for judgment of acquittal in

criminal trials:

A defendant may move for judgment of acquittal on one or more

counts, or on one or more degrees of an offense which by law is

divided into degrees, at the close of the evidence offered by the

State and, in a jury trial, at the close of all the evidence.  The

defendant shall state with particularity all reasons why the

motion should be granted.  No objection to the motion for

judgment of acquittal shall be necessary.  A defendant does not

waive the right to make the motion by introducing evidence

during the presentation of the State’s case.

(Emphasis added.)

Although Rule 4-324 is silent as to the sanction imposed for non-compliance, it has

been interpreted as precluding a defendant from asserting insufficiency of the evidence on

appeal. See, e.g., Graham v. State, 325 Md. 398, 416-17 (1992). Additionally, a
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particularized motion preserves only those arguments raised below and not any others. The

Court applied this principle in Starr v. State, 405 Md. 293 (2008). Starr is similar to the case

before us and warrants close study.

In that case, Starr threatened the victim, Lucas, with a sawed-off shotgun and fired it

over Lucas’s head.  Id. at 295-96.  Thereafter, Starr was charged with, among other things,

wearing or carrying a dangerous weapon openly with the intent to injure, in violation of

Criminal Law Article, § 4-101(c)(2) (“CL”).   Starr, 405 Md. at 295.5

At Starr’s ensuing jury trial, Lucas and a second witness testified, consistently, that

Starr had fired a sawed-off shotgun over Lucas’s head.  Id. at 295-98.  Upon the conclusion

Maryland Code (2002, 2005 Supp.), Criminal Law Article, § 4-101 provided:  5

(a)(1) In this section the following words have the meanings

indicated.

* * * 

(5)(i) “Weapon” includes a dirk knife, bowie knife, switchblade

knife, star knife, sandclub, metal knuckles, razor, and nunchaku.

(ii) “Weapon” does not include:

1. a handgun; or

2. a penknife without a switchblade.

* * *

(c)(1) A person may not wear or carry a dangerous weapon of

any kind concealed on or about the person.

(2) A person may not wear or carry a dangerous weapon,

chemical mace, pepper mace, or a tear gas device openly with

the intent or purpose of injuring an individual in an unlawful

manner.

* * *

The same provision now appears in the 2012 Replacement Volume.
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of the State’s case-in-chief, Starr moved for judgment of acquittal as to the charge of wearing

or carrying a dangerous weapon openly with the intent to injure, contending that a sawed-off

shotgun does not qualify as a dangerous weapon under CL § 4-101 because the statute does

not expressly list it as such and, moreover, the State failed “to show that it was intended to

be included.”  Starr, 405 Md. at 298-99.  The circuit court denied his motion.  Id. at 299-300.

Starr then presented a defense, at the conclusion of which he renewed his previous

motion for judgment of acquittal, without stating “any additional reasons” why it should be

granted.  Id. at 300.   He was thereafter convicted of all charges, including that of wearing6

or carrying a dangerous weapon openly with the intent to injure.  Starr appealed, contending

that the circuit court had erred in denying his motion for judgment of acquittal because the

sawed-off shotgun qualified as a “handgun,” a type of weapon expressly excluded as a

“weapon” under CL § 4-101(a)(5)(ii).  Id. at 300-01.

The Court of Appeals held that this latter contention, raised for the first time on

appeal, was not preserved.  It reasoned that the particularity requirement of Rule 4-324(a)

foreclosed, on appeal, any sufficiency arguments that were not raised below and that the

argument Starr raised on appeal was not the same as that raised in his motion for judgment

of acquittal, despite the fact that, both at trial and on appeal, Starr contended that a sawed-off

Nor did Starr, as would become significant later in light of the claim he raised on6

appeal, request a jury instruction that he “could not be convicted of [violating CL § 4-101]

unless the jurors were persuaded beyond a reasonable doubt that the ‘sawed-off shotgun’

fired by [Starr] was not a handgun.”  Starr v. State, 405 Md. 293, 300 (2008).
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shotgun did not satisfy the statutory definition of a dangerous weapon, albeit for different

reasons.  Specifically, the Court stated:  “When ruling on a motion for judgment of acquittal,

the trial court is not required to imagine all reasonable offshoots of the argument actually

presented.”  Id. at 304. We return to the case at bar.

Upon the conclusion of the State’s case-in-chief, appellant’s counsel made a bare,

unparticularized motion for judgment of acquittal, stating:  “Make a Motion for Judgment

of Acquittal.  At this time, I will submit.”  The court replied:  “Okay.  The motion will be

considered and denied.” The proceedings then concluded until the following day, when

appellant presented his defense.

Upon the conclusion of that presentation, the following ensued:

[DEFENSE COUNSEL]:  Okay.  The defense will rest at this

point.

And I’ll renew my Motion for Judgment.

THE COURT:  You want to be heard?

[DEFENSE COUNSEL]:  I’d like to be heard as to the  --  well,

as to the sex offense cases, I would argue that you’ve now heard

from Dr. Hariton, who is, in his opinion, has said that there was

no penile penetration.

He is a medical doctor.  He is qualified to give diagnosis.

I would argue that, therefore, there’s  --  with all the

contradictory evidence the Court’s heard, I believe that there is

not enough to show that there is rape  --  and  --  any type of rape

in the first degree, second degree, or any type of sexual offense.

* * *
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The kidnaping is  --  part of it Number 2 in the four

things that have to be proven, is that the defendant moved

the  --  were moving  --  Mr.  --  Mr. Lynch moved [the victim]

for more than a slight distance, from one place to another.

And based on the testimony, it’s  --  the distance would

be extremely short.  There’s nothing been established that it

was any type of lengthy moving at all.  So I would argue that

they  --  for that ground, they have not met  --  they have not

established that it was anything more than a slight distance

that she was moved.

THE COURT:  She testified that he dragged her into the alley. 

That was her direct testimony.

[DEFENSE COUNSEL]:  Dragged into the alley, but we don’t

know where she started, so we don’t know exactly what that

distance is.  It could be  –

THE COURT:  Okay.

[DEFENSE COUNSEL]:  --  a slight distance.

THE COURT:  Motion considered and denied on that

ground.

Anything else?

[DEFENSE COUNSEL]:  No.

(Emphasis added.)  

It is clear that appellant’s motion for judgment of acquittal, as to the kidnapping

charge, raised only a single contention—that the evidence was insufficient to establish that

he carried the victim more than a “slight” distance. The distance of the asportation is one, but
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only one, of the Stauffer factors. Appellant did not argue what he now contends, namely, that

the evidence, weighed in light of all of the Stauffer factors, was insufficient to establish that

appellant’s asportation of D.D. to the baseball field was anything other than incidental to the

underlying crime. As the Court stated in Starr, “[w]hen ruling on a motion for judgment of

acquittal, the trial court is not required to imagine all reasonable offshoots of the argument

actually presented.” 405 Md. at 304 The same reasoning is applicable here. The only issue

before us, as to whether the evidence was sufficient to sustain appellant’s kidnapping

conviction, is whether he carried the victim more than a “slight” distance and whether, on

that ground alone, his conviction may be sustained.  7

The State points out, correctly, that appellant failed to request Maryland Criminal7

Pattern Jury Instructions (“MPJI-Cr”) 4:19.1 (2011), which is intended to focus the jury on

the relationship between the asportation of the victim and the underlying crime—precisely

the question he attempts to raise, for the first time, on appeal.

MPJI-Cr 4:19.1 states:

KIDNAPPING (UNDERLYING CRIME) The defendant is charged with the

crime of kidnapping. Kidnapping is the confinement or detention of a person

against that person's will, accomplished by [force or threat of force]

[deception], coupled with the movement of that person from one place to

another with the intent to carry or conceal. In order to convict the defendant

of kidnapping, the State must prove:

(1) that the defendant [confined] [detained] (name) against [his] [her] will [and

without legal justification];

(2) that the defendant moved (name) from one place to another against [his]

[her] will [and without legal justification];

(3) that the defendant used [force or threat of force] [deception] to both

[confine] [detain] and move (name); and

(4) that the defendant moved (name) with the intent to carry or conceal

(continued...)
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The Merits of the Preserved Claim

In reviewing the sufficiency of the evidence to sustain a conviction, we must

determine “whether, after viewing the evidence in the light most favorable to the prosecution,

any rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979) (emphasis in original). 

We begin our analysis by addressing whether the evidence was sufficient to sustain the

conviction of kidnapping.

A.

Although kidnapping is a crime of common law origin, Midgett v. State, 216 Md. 26,

38 (1958), it is now a statutory crime, proscribed by CL § 3-502, which states:

(a) A person may not, by force or fraud, carry or cause a person

to be carried in or outside the State with the intent to have the

person carried or concealed in or outside the State.

(...continued)7

(name).The movement must be for more than a slight distance. It must be more

than the movement that occurs incidental to the commission of the crime of

(underlying crime). The movement must be for some purpose independent of

the crime of (underlying crime). 

In determining whether the movement of (name) was slight or

incidental, you should consider the following factors:(1) how long (name) was

held;(2) how far and where (name) was taken;(3) whether the movement was

greater than was necessary to commit the underlying crime;(4) whether the

movement of (name) was for a purpose other than to commit the underlying

crime; and (5) whether the movement and the [confinement] [detention]

substantially increased the risk of harm, beyond the risk of harm that was part

of the commission of the underlying crime.
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(b) A person who violates this section is guilty of the felony of

kidnapping and on conviction is subject to imprisonment not

exceeding 30 years.

(c) Kidnapping does not include the act of a parent in carrying

a minor child of that parent in or outside the State.

The Court of Appeals, in interpreting the statutory predecessor of CL § 3-502,

observed that “the crux of the crime of kidnapping in this jurisdiction today is false

imprisonment aggravated by some measure of transportation of the victim.”  Johnson v.

State, 292 Md. 405, 433 (1978), overruled in part on other grounds, Hoey v. State, 311 Md.

473, 494-95 (1988).8

It is the transportation (or asportation) element that appellant contends was not

satisfied. Specifically, he asserts that the victim was “dragged,” on foot, from the alley,

where she had been seized, to a “nearby” baseball field.  And because no vehicle was used

to transport her, the present case, he insists, is similar to McGrier v. State, 125 Md. App. 759

(1999), where we concluded that “carrying” that amounted to “wrestling the victim around

The statute interpreted in Johnson v. State, 292 Md. 405 (1978),  provided:8

Every person, his counselors, aiders or abettors, who shall be

convicted of the crime of kidnapping and forcibly or

fraudulently carrying or causing to be carried out of or within

this State any person . . . with intent to have such person carried

. . . or . . . concealed . . . shall be guilty of a felony. . . . 

Md. Code (1957, 1976 Repl. Vol.), Art. 27, § 337.  This statute was subsequently re-codified,

without substantive change, as the current statute, CL § 3-502.  2002 Md. Laws, ch. 26; see

Revisor’s Note (“This section is new language derived without substantive change from

former Art. 27, § 337.”).
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a corner, or away from an open window, or into an alley” would constitute false

imprisonment but not kidnapping.  Id. at 772.  

As we have explained, appellant failed to preserve the issue of whether the asportation

of the victim, viewed through the lens of the five-factor Stouffer test, was merely incidental

to the commission of the rape. Therefore, we confine our analysis to the context in which this

issue was presented to the jury, namely, MPJI-Cr 4:19 (2011), which states in pertinent part 

that, to convict an accused of kidnapping, the State must prove “that the defendant moved

[the victim] for more than a slight distance from one place to another against her will and

without legal justification.”  (Emphasis added.) 9

The victim testified that  appellant grabbed her and dragged her into an alley.  He then

dragged her through the alley to the baseball field of a nearby park, where he raped her. In

addition, the State introduced into evidence several photographs of the crime scene, from

which the jury could reasonably infer that the victim had been carried several blocks.  

“Slight” means “[s]mall in amount” or “[u]nimportant, trifling.”  15 Oxford English

Dictionary 703 (2d ed. 1989).  We certainly cannot say that the distance appellant carried the

victim, which, viewed in a light most favorable to the State, was several blocks, was merely

“unimportant” or “trifling” and, therefore, “slight.”  We therefore conclude that the evidence

MPJI-Cr 4:19.1 addresses the argument raised by appellant to this Court, namely,9

whether the asportation of D.D. was incident to another crime. Appellant does not contest

the sufficiency of the evidence as to whether that movement was either against the victim’s

will or without legal justification.
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was sufficient to establish “that the defendant moved [the victim] for more than a slight

distance from one place to another,” MPJI-Cr 4:19, and was thus sufficient to sustain the

conviction of kidnapping.

B.

We turn next to whether the evidence was sufficient to sustain appellant’s conviction

of rape in the second degree. CL § 3-304(a)(1) states “[a] person may not engage in vaginal

intercourse with another . . . by force, or the threat of force, without the consent of the

other[.]” “‘Vaginal intercourse’ means genital copulation, whether or not semen is emitted”

and “includes penetration, however slight, of the vagina.”  CL § 3-301(g)(1)-(2).  Pointing

to the testimony of his expert, Dr. Hariton, who asserted, at trial, that it was “[v]ery, very

unlikely” that there was any penile penetration of the victim, as well as the absence of DNA

evidence tying him to the crime, appellant claims that the evidence of penetration was

insufficient to sustain his rape conviction.

The victim, however, testified that appellant’s penis was touching her vagina “[o]n

the inside.” Because the victim’s testimony, standing alone, is, if believed by the jury,

sufficient to establish the element of vaginal intercourse, see, e.g., Lawson v. State, 389 Md.

570, 606 (2005), it is clear that appellant’s insufficiency argument must fail.  Moreover,

appellant ignores the testimony of Carolyn Tufts, R.N., the State’s expert in the area of

forensic nursing, who testified that the victim’s injuries were “consistent” with “what she
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[had] told” Nurse Tufts had happened to her, that is, with rape.  The evidence was sufficient

to sustain appellant’s conviction of rape in the second degree.

II.

Appellant contends that the circuit court abused its discretion in failing to deliver a

modified Allen charge to the jury after receiving jury notes indicating that there was a lone,

holdout juror, who was being pressured by the other jurors into voting to convict.  The State

counters that this issue was not preserved for appeal and that, in any event, the trial court did

not abuse its discretion in declining to deliver the modified Allen instruction after receiving

the jury notes. Some additional information is necessary to place appellant’s contention in

context.

In its instructions to the jury after the close of all the evidence, the trial court gave a

modified Allen instruction. Specifically, the court informed the jury that:

The verdict in this case must be the considered judgment

of each of you.  In order to reach a verdict, all of you must

agree.  In other words, your verdict must be unanimous.

You must consult with one another and deliberate with a

view to reaching an agreement, if you can do so without

violence to your individual judgment.

Each of you must decide this case for yourself, but do so

only after an impartial consideration of the evidence with your

fellow jurors.
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During deliberations, please  do not hesitate to[10]

reexamine your own views.  You should change your opinion if

convinced you are wrong.  But do not surrender your honest

belief as to the weight or the effect of the evidence only because

of the opinion of your fellow jurors or for the mere purpose of

reaching a verdict.

Later that day, at 3:20 p.m., the jury began deliberations. The jury re-convened the following

morning for further deliberations, and, at 10:44 a.m., the jury sent a note to the judge, which

asked:

If a juror has fundamental difficulty following “judgment

protocol” listed/explained before deliberation, can we either

reconvene and/or have the Judge restate or provide instructions

again to us as a group or individually or both?

The court then discussed the meaning of the note with counsel for both parties, and

the following ensued:

THE COURT:  Yes.  Because this could be read several ways.

* * *

That could mean, and it has happened, that there’s one

juror who just will not participate in the deliberations.

Or it could mean that there’s one juror that the other 11

agree on something, but this other juror does not, and is not -- so

here -- here’s what we need to do, I think.

We need to ask them, could you please clarify what you

mean when you say has difficulty following judgment protocol.

The trial court’s insertion of “please” is the only variation from MPJI-Cr 2:0110

(“Jury’s duty to deliberate”).
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THE STATE:  Yes.

THE COURT:  What do you mean?

THE STATE:  Yes.

THE COURT:  And then, depending on what they say, you can

either reinstruct them, just reinstruct them, not give them the

Allen Instruction, but just reinstruct them.

Or you can just tell them to continue to deliberate.

[DEFENSE COUNSEL]:  Well, we’re not at that point yet.

We’re just -- right now we’re going to clarify --

THE COURT:  No, no.  I’m not saying the Allen Charge. 

Many times, I just say, please continue to deliberate.

[DEFENSE COUNSEL]:  Right. No, I’m saying all you’re

going to write back to them right now is please clarify what

you mean.

THE COURT:  Right.  Yes.

[DEFENSE COUNSEL]:  Okay.

(Emphasis added.)

It was then agreed that the trial court would respond to the note by asking the jury to

clarify what it meant by the clause “a juror has fundamental difficulty following ‘judgment

protocol.’”  But, as the judge was writing down that response on the jury note, another note

was received, asking, “Could you give us guidelines on reasonable doubt again?”  

The parties then agreed that the jury would be brought out, and the trial court would

re-instruct them as to reasonable doubt.  Thereafter, the jury was brought out into open court,
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and the trial court gave an instruction similar to the pattern jury instruction, MPJI-Cr 2:02

(“Presumption of Innocence and Reasonable Doubt”).   The jury was then sent back to11

resume deliberations. 

Approximately one-and-one-half hours later, the jury sent another note to the trial

court, asking:

Do we need a unanimous vote on all 5 charges for a guilty

verdict—does 1 count nullify all 5 charges?

The court announced that it would respond:

You must attempt to reach unanimous verdicts as to each of the

charges.

Without any objection, the trial court then wrote that response on the jury note and gave it

to the law clerk, who returned it to the jury.  

Several hours later, the jury notified the court that it had reached a verdict.  The jury

was assembled in open court, and it rendered its verdict, finding appellant not guilty of rape

in the first degree but guilty of rape in the second degree, sexual offense in the third degree,

assault in the second degree, and kidnapping.  

Preservation

We begin our analysis with the State’s preservation argument.  Maryland Rule 4-325,

the rule governing jury instructions, provides in part:

The trial court omitted parts of the reasonable doubt instruction when it re-instructed11

the jury, but those departures from the text of the pattern instruction are not at issue in this

appeal.
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* * *

(c)  How Given.  The court may, and at the request of any party

shall, instruct the jury as to the applicable law and the extent to

which the instructions are binding.  The court may give its

instructions orally or, with the consent of the parties, in writing

instead of orally.  The court need not grant a requested

instruction if the matter is fairly covered by instructions actually

given.

* * *

(e)  Objection.  No party may assign as error the giving or the

failure to give an instruction unless the party objects on the

record promptly after the court instructs the jury, stating

distinctly the matter to which the party objects and the grounds

of the objection.  Upon request of any party, the court shall

receive objections out of the hearing of the jury.  An appellate

court, on its own initiative or on the suggestion of a party, may

however take cognizance of any plain error in the instructions,

material to the rights of the defendant, despite a failure to object.

* * *

In the case at bar, appellant did not request that the court give a modified Allen

instruction to the jury nor did he object, at any time, to the trial court’s refusal to give one.

Consequently, under Rule 4-325(e), he may not now complain that the trial court erred in

failing to give the instruction. See, e.g., Holmes v. State, 209 Md. App. 427, 448 (2013)

(holding that defendant’s failure to object to court’s response to jury note constitutes waiver);

Martin v. State, 174 Md. App. 510, 519-20 (2007) (holding that, under Rule 4-325(e),
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defendant’s failure to object to court’s response to jury note precludes raising claim on

appeal).12

Even if this issue had been preserved for our review, we would find that appellant’s

contention lacks merit.  Appellant baldly asserts that the “jury notes clearly state that there

was a lone, holdout juror” and that the trial court, in declining to re-instruct  the jury as to13

its duty to deliberate and thereby remind the holdout juror, “at a critical time during the

deliberation,” that he or she should not “surrender [an] honest belief as to the weight or effect

of the evidence . . . for the mere purpose of reaching a verdict,” abused its discretion.  

We reject this contention for two reasons:  First, it is far from clear that there was a

lone, holdout juror; and second, given the ambiguity in the jury notes, the trial court’s

responses to them were an appropriate exercise of its discretion.

As the trial court observed after receiving the first of the three notes at issue, it was

indeed possible that there was a holdout juror, but it was also possible that there was “one

juror who just [would] not participate in the deliberations.”  

Appellant does not ask us to exercise plain error review. Had he done so, we would12

conclude that his assent to the trial court’s statement that it did not intend to give a modified

Allen charge constituted an affirmative waiver, thus precluding plain error review. See

Carroll v. State, 202 Md. App. 487, 509, (2011) aff’d, 428 Md. 679 (2012) (noting the

distinction between “forfeiture, which is ‘the failure to make a timely assertion of a right,’

and waiver, which is the ‘intentional relinquishment or abandonment of a known right.’”

(quoting State v. Rich, 415 Md. 567, 578–80 (2010)).

As we have noted, the trial court had already given the modified Allen charge in its13

instructions to the jury.
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The “decision whether to give supplemental instructions is within the sound discretion

of the trial judge and will not be disturbed on appeal absent a clear abuse of discretion.” 

Sidbury v. State, 414 Md. 180, 186 (2010) (citations omitted).  In the case at bar, the trial

court, after receiving the first, admittedly ambiguous note, clearly acted within the proper

scope of its discretion by asking the jury to clarify the meaning of its note, a course of action

to which both parties agreed.  Then, almost immediately thereafter, when the jury asked that

it be re-instructed on reasonable doubt, the trial court did exactly that, observing, “I only

address what they ask,” to which defense counsel replied, “Okay.”  Finally, when the trial

court received the last note at issue, which asked whether a “unanimous vote” on all five

charges was required “for a guilty verdict” and whether one count, on which there

presumably was not unanimity, would “nullify all [five] charges,” the trial court did not

abuse its discretion in simply, once again, answering the question the jury asked, explaining

that it “must attempt to reach unanimous verdicts as to each of the charges.”  As in Holmes,

supra, 209 Md. App. at 450-51, the court’s decision not to give a modified Allen charge,

when faced with a mere hint that the jury might be deadlocked, was not unduly coercive.  In

sum, we discern no abuse of discretion in the actions taken by the trial court in response to

any of the jury notes.

THE JUDGMENTS OF THE CIRCUIT

COURT FOR BALTIMORE CITY ARE

AFFIRMED.  COSTS TO BE ASSESSED TO

APPELLANT.
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