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 This appeal arises from the denial of a motion for a preliminary injunction in the 

Circuit Court for Baltimore County.  Appellants are four property owners who reside near 

a 20-acre property (the “Property”).1  Half of the Property was owned by the Board of 

Education of Baltimore County, and half was owned and operated by Baltimore County 

under Program Open Space (“POS”).  Under POS, certain conditions must be met before 

a property owned under the program may be converted to another use. 

In 2011, Baltimore County proposed to build an elementary school on the portion 

of the Property owned under POS and to acquire the other half of the Property as a 

replacement property for POS.  In 2013, the Maryland Department of Natural Resources 

(“DNR”) approved the conversion and replacement.  Subsequently, appellants filed suit 

against Baltimore County, the Board of Education of Baltimore County, and DNR, 

appellees, arguing that conversion of the Property violated numerous statutory and 

administrative provisions regulating when POS land may be converted.  Appellants sought 

a declaratory judgment, writs of mandamus, and a permanent injunction.   

Appellants also filed a motion for a preliminary injunction, seeking to enjoin 

development and construction on the Property.  On November 13, 2013, after a hearing, 

the circuit court denied appellants’ request for a preliminary injunction. 

On appeal, appellants present seven questions for our review, which we have 

rephrased slightly as follows: 

                                              
1 The named appellants are Whistler Burch, George Lowe, Daniel Noval, and 

George Speno. 
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1. Did the circuit court abuse its discretion in finding that the replacement 

park will have equal recreation and open space value as the converted 

park? 

 

2. Did the circuit court abuse its discretion in concluding that the 

replacement parcel will have greater recreation and open space value on 

the grounds that it will have a larger number of facilities and will serve a 

larger percentage of the population? 

 

3. Did the circuit court abuse its discretion in applying an objective standard 

for determining recreation and open space value? 

 

4. Did the circuit court abuse its discretion in concluding that the 

replacement park is new land to the park system? 

 

5. Did the circuit court abuse its discretion in determining that the 

replacement park has equivalent area to the converted park? 

 

6. Did the circuit court abuse its discretion in finding no violation of  Md. 

Code (2012 Repl. Vol.) § 5-906(e)(8)(i) of the Natural Resources Article 

(“NR”) when the appraisal did not consider the monetary value of the 

converted parcel under its proposed new use or the diminished value of 

the replacement parcel resulting from the school-related encroachments? 

 

7. Did the circuit court abuse its discretion in finding that the conversion of 

the park complied with NR § 5-906(e)(7) in light of the numerous 

violations of the Program Open Space Manual? 

 

For the reasons set forth below, we shall dismiss the appeal as moot. 

FACTUAL AND PROCEDURAL BACKGROUND 

The Property consists of two contiguous 10 acre parcels of land.  Until 2013, both 

parcels were operated jointly as a public park.  One parcel, the “Eastern Parcel,” was owned 

by the Baltimore County Board of Education, and the other, the “POS Parcel,” was owned 

by the Baltimore County Department of Recreation under POS.   
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Program Open Space was authorized by the General Assembly “to provide funds to 

the State and its subdivisions to enable them to acquire land for outdoor public recreation 

and open space use and develop and provide public access to the land for public recreation.”  

NR § 5-902(b).  Before land owned under POS is converted to another use, certain 

conditions must be met, including the following: 

 (7) Land acquired or developed under a State grant from Program Open 

Space may not be converted, without written approval of the Secretary, the 

Secretary of the Department of Budget and Management, and the Secretary 

of the Department of Planning from outdoor public recreation or open space 

use to any other use. Any conversion in land use may be approved only after 

the local governing body replaces the land with land of at least equivalent 

area and of equal recreation or open space value; and 

 (8)(i) For any conversion of land acquired or developed under a State 

grant from Program Open Space as provided in paragraph (7) of this 

subsection, the appraised monetary value of the land proposed for acquisition 

shall be equal to or greater than the appraised monetary value of the land to 

be converted, under the proposed new use of the converted land. 

 

NR § 5-906(e).  

  In February 2011, the Board of Education of Baltimore County proposed to build 

an elementary school on the Eastern Parcel.  Subsequently, the Board determined that it 

would be better for the school to be situated on the POS Parcel.  Accordingly, it agreed 

with Baltimore County to exchange ownership of their respective parcels and to build the 

school on the POS Parcel instead.  On January 22, 2013, the Baltimore County Council 

approved the exchange.   

  On February 28, 2013, Baltimore County submitted a Conversion Request to DNR 

requesting permission to convert the POS Parcel for use as a school and seeking to use the 
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Eastern Parcel as a replacement property for POS in accordance with NR § 5-906(e)(7)-

(8).  On March 28, 2013, the County submitted an Acquisition Application and Project 

Agreement proposing to acquire the Eastern Parcel “as mitigation for” the conversion of 

the POS Parcel.  On April 11, 2013, DNR approved the conversion of the POS Parcel, 

stating that the Eastern Parcel was a valid replacement property because it was 

approximately the same size, contained “at least equivalent recreation and open space 

value,” and was appraised at a higher monetary value than the POS Parcel.   

  On April 25, 2013, the County closed the Property to the public and began clearing 

trees and grading the ground.  On May 13, 2013, DNR, Baltimore County, the Maryland 

Department of Budget and Management, and the Maryland Department of Planning 

executed a Consent and Release Agreement releasing the POS Parcel from the POS 

restrictions upon the condition that the County would acquire the Eastern Parcel as a 

replacement property subject to the POS restrictions.   

  On May 21, 2013, appellants filed their complaint.  Appellants alleged that the 

Eastern Parcel was not of equal or greater recreational or open space value than the POS 

Parcel, that the Eastern Parcel was not of equal or greater monetary value than the POS 

Parcel, and that DNR approved the County’s request to convert the POS Parcel prior to the 

County actually obtaining a replacement parcel.  Consequently, appellants argued that 

DNR’s approval of the County’s conversion request was issued in violation of NR                  

§ 5-906(e)(7)-(8).  Appellants also alleged that the conversion violated several provisions 
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of the Program Open Space Manual, a DNR publication that appellants asserted contained 

mandatory procedures related to the conversion of land under POS.   

  Appellants sought the following relief: (1) a declaratory judgment stating that 

conversion of the POS Parcel violated NR § 5-906(e)(7)-(8) and the POS manual because 

the Eastern Parcel was not land of “equal recreational or open space value” or equal or 

greater monetary value than the appraised value of the POS Parcel; (2) a writ of mandamus 

ordering DNR to deny the County’s request to convert the POS Parcel and acquire the 

Eastern Parcel; and (3) a permanent injunction enjoining all defendants from “further 

approving” the conversion of the POS Parcel and the acquisition of the Eastern Parcel as a 

replacement property under POS, constructing a school on the POS Parcel, “developing 

the POS Parcel for any use other than a recreational and open space use permitted by law 

and the POS Manual,” and “further violating the law or the POS Manual.”   

  On the same day that they filed their complaint, appellants filed a motion for a 

temporary restraining order and a preliminary injunction.  Noting that the County had 

begun clearing trees on the Property and preparing the Property for development, 

appellants argued that “[a]llowing clearing, grading, or other development of the POS 

Parcel to continue during the pendency of this action will have a direct and immediate 

impact on their use and enjoyment of the park” and an “adverse impact on the value of 

their homes.”  Appellants stated: “Once the forested areas are removed, they cannot be 

replaced,” and “Once trees are cleared, the property is graded, and facilities are constructed, 
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it is difficult, if not impossible, to remedy” the losses.  Accordingly, appellants requested 

that the circuit court enjoin further development and construction on the Property.2   

  On May 29, 2013, the circuit court denied appellants’ request for a temporary 

restraining order.  On October 17, 18, and 28, 2013, and November 6, 2013, the circuit 

court held a hearing on appellants’ request for a preliminary injunction.  After taking 

extensive testimony and receiving dozens of exhibits into evidence, the court denied 

appellants’ motion.  Appellants noted this timely interlocutory appeal in accordance with 

Md. Code (2013 Repl. Vol.) § 12-303(3)(iii) of the Courts and Judicial Proceedings Article.    

DISCUSSION 

 Appellants contend that the circuit court erred in denying their request for a 

preliminary injunction.  Although a court considers four factors in determining whether a 

plaintiff is entitled to a preliminary injunction, Schade v. Md. State Bd. of Elections, 401 

Md. 1, 36 (2007), appellants’ contentions in their initial brief focused only on the court’s 

findings regarding the first factor, the likelihood that they would succeed on the merits.3  

                                              
2 Appellants also requested that the circuit court enjoin defendants from “further 

approving the conversion of the POS Parcel” and “further approving the acquisition of the 

Eastern Parcel as POS land.”  At the time appellants filed their motion, however, those 

actions already had occurred.  Appellants made no argument that there would be any further 

approvals, nor did they describe any harm that they would suffer from further approvals.  

Appellants made clear in both their motion and at the subsequent hearing that they would 

suffer harm through the development of or construction on the Property, and it was those 

actions that they sought to enjoin.   

    

  3 The four factors are: “‘(1) the likelihood that the plaintiff will succeed on the 

merits; (2) the balance of convenience determined by whether greater injury would be done 

to the defendant by granting the injunction than would result by its refusal;(continued . . .) 
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Appellees contend that, on this ground alone, we should find no error in the circuit court’s 

ruling.   

  Before determining whether to address appellants’ claims on the merits, we address 

whether this appeal is moot.  “‘Generally, appellate courts do not decide academic or moot 

questions.’”  Prince George’s County v. Columcille Bldg. Corp., 219 Md. App. 19, 26 

(2014) (quoting Attorney Gen. v. Anne Arundel Cnty. Sch. Bus Contractors Ass’n, 286 Md. 

324, 327 (1979)).  “‘A case is moot when there is no longer an existing controversy when 

the case comes before the Court or when there is no longer an effective remedy [t]he court 

could grant.’”  Id. (quoting Suter v. Stuckey, 402 Md. 211, 219 (2007)).  Accord Hamot v. 

Telos Corp., 185 Md. App. 352, 360 (2009). 

Here, the relief requested in the motion for a preliminary injunction was to restrain 

appellees from clearing trees, developing the Property, and constructing a school.  After 

the motion for the preliminary injunction was denied, these actions occurred.  Trees were 

removed and the school has been built.4  Under these circumstances, even if we agreed 

with appellants that the court erred in denying the motion for a preliminary injunction, 

there is no effective relief that we can provide.  Accordingly, the appeal from the denial of 

the motion for a preliminary injunction in moot.  See Bayou Liberty Ass’n, Inc. v. U.S. 

                                              

(. . . continued) (3) whether the plaintiff will suffer irreparable injury unless the injunction 

is granted; and (4) the public interest.’”  Schade v. Md. State Bd. of Elections, 401 Md. 1, 

36 (2007) (quoting Ehrlich v. Perez, 394 Md. 691, 708 (2006)). 
 
4 The parties represent that the school has been built on the Property and more 

than 500 students currently attend the school.   
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Army Corps of Eng’rs, 217 F.3d 393, 396 (5th Cir. 2000) (“[A] request for injunctive relief 

is moot when the event sought to be enjoined has occurred.”); Stoetzel & Sons, Inc. v. City 

of Hastings, 658 N.W.2d 636, 643-44 (Neb. 2003) (appeal from the denial of motion for 

preliminary injunction enjoining execution of a contract and construction of a warehouse 

was moot because the contract was entered into and the warehouse was built); Harbour v. 

Riedell, 568 N.Y.S.2d 206, 207 (N.Y. App. Div. 1991) (appeal from denial of preliminary 

injunction seeking to enjoin construction of a garage was moot when the garage was built). 

  Appellants contend, however, that the appeal is not moot because there has not been 

a final ruling on its complaint for a declaratory injunction, mandamus, and injunctive relief.  

It asserts that this Court must determine the propriety of the circuit court’s findings on the 

merits because, otherwise, those findings will be binding in further proceedings.  We 

previously have addressed such an argument and rejected it.  In Hamot, 185 Md. App. at 

362, we explained: 

The purpose of a preliminary injunction is merely to preserve the relative 

positions of the parties until a trial on the merits can be held. Given this 

limited purpose, and given the haste that is often necessary if those positions 

are to be preserved, a preliminary injunction is customarily granted on the 

basis of procedures that are less formal and evidence that is less complete 

than in a trial on the merits. A party thus is not required to prove his case in 

full at a preliminary-injunction hearing, . . . and the findings of fact and 

conclusions of law made by a court granting a preliminary injunction are not 

binding at trial on the merits.  
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Id. (quoting University of Texas v. Camenisch, 451 U.S. 390, 394-95 (1981)).  Because the  

relief requested in the motion for a preliminary injunction has occurred, and there is no 

effective relief that we can provide, this appeal is moot.   

 

APPEAL DISMISSED.  COSTS TO 

BE PAID BY APPELLANTS. 

 

 


