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Following a jury trial on July 29 and 30, 2013, Bryant Anthony Lake, appellant, was

convicted of second degree rape in the Circuit Court for Dorchester County.  The charges

arose out of an incident in which appellant engaged in sexual intercourse with an

intellectually disabled woman, T.M., on August 29, 2012.  During trial, the court admitted

into evidence an educational assessment prepared several years before the incident by a

school psychologist describing the extent of T.M.’s disabilities, and the court permitted an

expert witness to testify about the assessment.  On October 21, 2013, appellant was sentenced

to twenty years’ imprisonment with all but fifteen years suspended.  This timely appeal

followed.  

QUESTION PRESENTED

Appellant submitted the following questions for our review:

1. Did the trial court err in allowing into evidence an absent school

psychologist’s written report on I.Q. testing of the complainant and his expert

conclusions about her intellectual limitations, and in allowing a surrogate

witness to summarize that report, where the pivotal issue in the case was the

mental capacity of the complainant to consent to sexual intercourse?

2. Did the trial court abuse its discretion in denying the motion for

new trial?

Because we answer both questions in the negative, we affirm the judgment of the

Circuit Court for Dorchester County. 

FACTS & PROCEDURAL HISTORY

On August 29, 2012, T.M., an intellectually disabled 20-year-old woman, was visiting

an adult acquaintance, Dawn Boyd.  Boyd lived in T.M.’s neighborhood and was a user of

crack cocaine.  Lacking the money to purchase cocaine, Boyd instructed T.M. to engage in



sexual intercourse with appellant, Bryant Anthony Lake, in order for Boyd to obtain some

drugs.  After T.M.’s family became aware of the incident, T.M.’s younger sister confronted

Boyd and a brief scuffle ensued.  When police officers responded to the fight, they learned

of appellant’s contact with T.M., and the police began an investigation into the allegation that

appellant had engaged in sexual relations with a person who lacked the mental capacity to

give consent.  Investigators discovered a condom worn by appellant during the incident,

confirming that Lake had engaged in sexual intercourse with T.M.  Appellant was

subsequently charged with second degree rape and related offenses.

The trial was held on July 29 and 30, 2013.  Because appellant did not dispute that he

had intercourse with T.M., the main issue during trial was whether T.M. had the mental

capacity to consent to sex.  The State called several witnesses to testify regarding T.M.’s

disability and intellectual limitations.  One of these witnesses — Jean Lewis, a special

education teacher who was familiar with T.M. — was accepted by the court as an expert in

the field of special education.  On voir dire, Lewis explained that her job involved

developing individualized education plans (“IEPs”) for students with intellectual disabilities,

and, as part of that task, she would rely on the results of IQ tests and other tests administered

by a school psychologist.  The appellant asserted no objection to Lewis being accepted as “an

expert in Special Education.”
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During Lewis’s testimony, the State introduced T.M.’s school records into evidence. 

When the records were offered as a package, appellant objected to the admission of “some

pages” of the records, stating:

[T]here are some pages in here that are a school psychologist’s assessment of

[T.M.] from 2005.  And I think without that witness to testify how they came

about it, Ms. Lewis can’t testify to that, . . .  I think it’s inappropriate.  I think

the IEP records, if they want to bring those in through her saying these are the

IEP records I developed, that’s fine.  But to bring in a, basically an IQ test

summary that is not from this witness, this witness can’t explain it, doesn’t

know how it gets developed, doesn’t institute it herself, to then let her be, let

that go back to the jury is, I would submit, not appropriate.

The prosecutor responded that all of the records produced by the school’s custodian

of records were admissible pursuant to the business records exception to the hearsay rule. 

The court overruled appellant’s objection.

The records that were admitted in evidence included T.M.'s disciplinary records,

school attendance information, standardized test scores, and her IEP, as well as a three page

educational assessment from 2005 summarizing the results of various tests that had been

administered to T.M. for the purpose of establishing the degree of her disability.  The 2005

assessment was prepared by Harry Smith, a school psychologist affiliated with the Dorchester

County Public School System.  The assessment stated that T.M.'s functioning was

“moderately limited,” and that her IQ was in the “<0.1  percentile.”st

Lewis testified during the State’s case-in-chief, without objection, that T.M. had

significant cognitive limitations, functioned at the level of a six- or seven-year-old child, and

would never be able to live independently.  
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The prosecutor asked Lewis to “explain to us what [T.M.’s] disabilities are,” and the

following testimony was given:

[BY LEWIS]  A. [T.M.] is a student with an intellectual disability. 

She is considered to be in the moderate range of the intellectual disability. 

Chronologically she is a 20-year-old individual.  However, cognitively, she

functions at a level academically between kindergarten and second grade.  So

we’re, you know, cognitively we’re dealing with someone who is anywhere

between six, seven years old, in that level.

She needs, she can obviously care for herself, but when it comes to

needs for daily living skills, she won’t be able to have her own checking

account, she’s going to need someone to help her with that.  She needs

assistance doing routine things that you and I would normally take for granted,

she’ll need assistance with that.  She’ll need someone to advocate for her,

because she has difficulty advocating for herself.  She’ll need — with someone

at her level, with the intellectual disability, she has difficulty processing

information.  So, for example, if you asked her to do five tasks, she may only

hear one of them because she may have heard the first one, task that you asked

her to do, she may hear the middle one, but because of her processing she

needs time to process.  And she can’t process or she has difficult processing

a list of things, like I said, that you or I could probably do in a matter of

minutes, it’s going to take her a longer period of time to do that, because she

has that difficulty, processing that information.

She may get one of those tasks completed, but she would have difficulty

completing all of those tasks.

* * *

Q. Now, if you can just give us your experience with [T.M.] with

regards to how she interacts with, like, persons in authority or adult figures,

and how she responds to them?

A. It’s been my experience that she will do whatever an adult tells

her to do.  She’s not combative at all.  She’s very compliant.  She will

definitely without any hesitation do what someone in authority or an adult

figure will tell her to do.

(Emphasis added.)
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During Lewis’s examination, the prosecutor asked Lewis if she knew T.M.’s IQ. 

After the court overruled appellant’s objection that asserted as grounds “[m]y previous

objection at the bench,” and “hearsay from the witness who developed those records and did

those tests,”  Lewis testified that, based on the educational assessment made in 2005, T.M.’s

IQ was 40.  

The jury convicted appellant of second degree rape.  On August 7, 2013, appellant

filed a motion for a new trial, arguing (a) that the verdict was against the weight of the

evidence, and (b) that the trial court erred in admitting the school psychologist’s report and

allowing Lewis to testify about T.M.’s IQ.  The trial court denied the motion, and on

October 21, 2013, sentenced appellant to twenty years’ imprisonment with all but fifteen

years suspended.  Upon appellant’s release from prison, he will be required to register as a

Tier III sex offender.  Appellant filed a timely notice of appeal on November 13, 2013.

STANDARD OF REVIEW

We decide de novo whether Lewis’s testimony regarding T.M.’s IQ and the admission

of the psychologist’s report into evidence violated appellant’s Sixth Amendment

confrontation rights.  See Cox v. State, 421 Md. 630, 642 (2011).  We apply an abuse of

discretion standard to the review of a denial of a motion for new trial.  Jackson v. State, 164

Md. App. 679, 700-05 (2005).
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DISCUSSION

I. Confrontation.

Appellant argues that the admission of the school psychologist’s report violated his

Sixth Amendment confrontation rights.  Relying on Crawford v. Washington, 541 U.S. 36

(2004), appellant asserts that the report contained inadmissible testimonial hearsay and that

the trial court erred by allowing Jean Lewis to testify about information contained in the

report.  These arguments are without merit.  

The Confrontation Clause of the Sixth Amendment provides: “In all criminal

prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against

him.”  In Crawford, the United States Supreme Court held that the admission of certain

hearsay statements which are “testimonial” in nature violates the Confrontation Clause unless

the declarant is unavailable and the defendant had a prior opportunity to cross-examine him. 

Crawford, supra, 541 U.S. at 53–54 (holding that the Sixth Amendment prohibits “admission

of testimonial statements of a witness who did not appear at trial unless he was unavailable

to testify, and the defendant had . . . a prior opportunity for cross-examination”).  The holding

in Crawford did not apply to all hearsay evidence; rather, it was limited to hearsay that was

“testimonial” in nature.  See Davis v. Washington, 547 U.S. 813, 821 (2006) (“It is the

testimonial character of the statement that separates it from other hearsay that, while subject

to traditional limitations upon hearsay evidence, is not subject to the Confrontation Clause.”); 

Derr v. State, 434 Md. 88, 106 (2013) (“Under the framework established by Crawford and
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its progeny, the Confrontation Clause only applies when an out-of-court statement constitutes

testimonial hearsay.”).

The Crawford Court declined to articulate a comprehensive definition of the term

“testimonial hearsay,” but noted that “prior testimony at a preliminary hearing, before a grand

jury, or at a former trial” is testimonial, as are witness statements given to police during

formal interrogation. Crawford, supra, 541 U.S. at 68.  For a statement to qualify as

testimonial, the evidence must have a degree of formality and solemnity “such as affidavits,

depositions, [or] prior testimony,” Williams v. Illinois, 567 U.S. ___, 132 S.Ct. 2221, 2242

(2012), and “its primary purpose [must] pertain[] in some fashion to a criminal prosecution.” 

Derr, supra, 434 Md. at 116 (quoting People v. Dungo, 286 P.3d 442, 449 (Cal. 2012)).  See

also Williams, supra, 567 U.S. at ___, 132 S.Ct. at 2242 (noting that, generally, “[t]he abuses

that the Court has identified as prompting the adoption of the Confrontation Clause shared

the following two characteristics: (a) they involved out-of-court statements having the

primary purpose of accusing a targeted individual of engaging in criminal conduct and (b)

they involved formalized statements such as affidavits, depositions, prior testimony, or

confessions.”); Cooper v. State, 434 Md. 209, 235 (2013) (adopting the standard set forth in

Justice Thomas’s Williams concurrence, and holding that “testimonial statements include

formalized testimonial materials, such as depositions, affidavits, and prior testimony, or

statements resulting from formalized dialogue, such as custodial interrogation. 567 U.S. at
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___, 132 S.Ct. at 2260, 183 L.Ed.2d at 133 (Thomas, J., concurring in judgment) (citation

and quotation omitted)”).

We see no similarity between the school records admitted in this case and testimonial

statements such as affidavits, depositions, trial testimony, or statements given during

custodial interrogation.  The statements are not sworn or otherwise notarized.  That lack of

formal solemnity is a sufficient basis to conclude that the records were not testimonial

statements.  Cooper, supra, 434 Md. at 234-35.

Moreover, it is clear that these documents were not prepared for the purpose of

accusing any individual of engaging in criminal conduct.  Appellant does not dispute that the

2005 assessment report was prepared for an educational purpose, but argues that individuals

can have multiple primary reasons for making a statement.  Aside from appellant’s

speculation, however, there is no indication that this report was prepared for any purpose

other than evaluating and documenting T.M.’s intellectual disability for educational

purposes.  Appellant contends that, because the State has criminal statutes designed to protect

the intellectually disabled from sexual exploitation, the school psychologist must have made

the report with the knowledge that it might someday be used to prove T.M.'s disability should

she be the victim of a crime.  Appellant asserts that such a broad definition of testimonial is

supported by Justice Thomas’s opinion concurring in the judgment in Williams, 567 U.S. at

___, 132 S. Ct. at 2261.  Appellant supports this argument by quoting the following sentence

in which Justice Thomas stated: “I agree that, for a statement to be testimonial within the
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meaning of the Confrontation Clause, the declarant must primarily intend to establish some

fact with the understanding that his statement may be used in a criminal prosecution.” 

But the next sentence in the opinion provides context for this statement and makes it

plain that Justice Thomas’s comment was not intended to brand as testimonial all statements

placed in a victim’s school records seven years before she was introduced to the defendant:

But this necessary criterion is not sufficient, for it sweeps into the ambit of the

Confrontation Clause statements that lack formality and solemnity and is thus

disconnected from history.  In addition, a primary purpose inquiry divorced

from solemnity is unworkable in practice.  Statements to police are often made

both to resolve an ongoing emergency and to establish facts about a crime for

potential prosecution.  The primary purpose test gives courts no principled way

to assign primacy to one of those purposes.  The solemnity requirement is not

only true to the text and history of the Confrontation Clause, but goes a long

way toward resolving that practical difficulty.  If a statement bears the

formality and solemnity necessary to come within the scope of the Clause, it

is highly unlikely that the statement was primarily made to end an ongoing

emergency.

Id. at ____, 132 S.Ct. at 2261-62 (quotation marks and citations omitted).

The mere possibility that a statement might some day in the future be used in the

prosecution of a crime that has not occurred does not make an informal statement testimonial. 

In this case, the record discloses no basis to find that the educational assessment of T.M. was

prepared as a substitute for trial testimony or that the school psychologist who prepared the

report was even aware that the report might some day be subpoenaed for use in a criminal

proceeding.  The assessment was prepared more than seven years before the rape, was

maintained by school personnel among T.M.’s school records, and was prepared by an

employee of the school district.  It briefly describes the nature of T.M.’s intellectual
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limitations before discussing the “instructional implications” of her disability and providing

a three-sentence recommendation for developing her IEP.  The assessment was prepared for

the purpose of assisting educators to understand T.M.’s abilities in order to develop an IEP

to meet her educational needs.  We conclude that the report is not testimonial.  Cf. Melendez-

Diaz v. Massachusetts, 557 U.S. 307, 312 n. 2 (2009) (noting that medical reports prepared

for treatment purposes are not testimonial).  

Appellant also contends that the trial court erred by allowing Jean Lewis — a special

education teacher who was accepted as an expert in special education — to testify that T.M.’s

IQ was 40 and that she suffered from a “moderate intellectual disability.”  Appellant claims

that this testimony deprived him of his Sixth Amendment confrontation rights.  He asserts

that the State was effectively able to place before the jury the expert testimony of the school

psychologist (i.e., Harry Smith) without making him available for cross-examination, and

Lewis was able to testify about the results of tests that she was not qualified to administer.

Once qualified and accepted as an expert, a witness is permitted to offer an opinion

and may be permitted to disclose the basis for that opinion, provided the facts and data that

formed the basis for the opinion are of the type reasonably relied upon by experts in the field

in forming opinions.  Maryland Rule 5-703(a).  At trial, Lewis testified that it was her

opinion that T.M. functioned at the level of a seven-year old child who would never live

independently.  Lewis’s knowledge of T.M.’s IQ, along with her observations of T.M. over

a period of years, provided a basis for her opinion about T.M.’s level of functioning.  Rule
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5-703(a) permits such testimony, and the trial judge did not err in allowing Lewis to express

opinions based on her review of T.M.’s school records.  See Cooper, supra, 434 Md. at

229–31 (holding that trial court did not err in allowing expert to testify at trial based on facts

found in another expert’s report).  Because the IQ score in T.M.’s school records lacks the

formality that would make it testimonial, there was no error in permitting the expert witness

to testify to an opinion based on the test results.  Cooper, supra, 434 Md. at 236.

Whether Lewis was qualified to administer the tests herself is immaterial.  Nothing

in the language of Rule 5-703(a) suggests that an expert is prohibited from basing her

opinion on the results of tests that she would be unable to administer herself. 

Appellant argues that this “absurd result” threatens to “swallow the rule” of Crawford,

Melendez-Diaz, Bullcoming, and other cases limiting the use of testimonial hearsay.  He also

claims that this result means that “the right of confrontation and cross examination would

never apply to the report of a missing expert, in any case, whatsoever.”  This argument

misses the mark.  As discussed above, neither the 2005 educational assessment of T.M. nor

her IQ score was testimonial hearsay, and admission of such evidence did not implicate

appellant’s Sixth Amendment rights.  If the 2005 educational assessment or IQ score had

been testimonial hearsay —  which they were not — our analysis would have been different. 

II. New Trial Motion

Appellant argues that the trial court abused its discretion in declining to grant his

motion for a new trial.  The basis for appellant’s motion for a new trial was that the trial court
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had erred in admitting the educational assessment into evidence and in allowing Lewis to

testify to facts in the assessment.  Because, as set forth above, the trial court did not err by

allowing the assessment to be admitted, it necessarily follows that the trial court did not

abuse its discretion in refusing to grant appellant’s motion for a new trial.  See Jackson,

supra, 164 Md. App. at 713 (a trial judge’s exercise of discretion in ruling upon a motion for

new trial “will rarely, if ever, be disturbed on appeal.” (quoting Buck v. Cam’s Rugs, 328 Md.

51, 59 (1992))).

JUDGMENT OF THE CIRCUIT

C O U R T  F O R  D O R C H E S T E R

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANT. 
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