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On September 2, 1992, a jury convicted Reginald Stephone Tucker, appellant, of one

count of attempted murder, two counts of the use of a handgun in the commission of a felony,

one count of malicious shooting with intent to disable, and one count of carrying a handgun.

The Circuit Court for Prince George’s County sentenced appellant to twenty-five years in

prison without the possibility of parole for the attempted murder count and a consecutive

term of ten years for the two counts of use of a handgun in the commission of a felony.  This

Court affirmed appellant’s convictions in an unreported opinion. Tucker v. State, No. 1640,

Sept. Term 1992 (filed June 4, 1993).

On May 2, 2010, appellant filed a petition for a writ of actual innocence and requested

a hearing.  Appellant argued that there was newly discovered evidence that created a

substantial possibility of a different result in his trial. He asserted that the court improperly

instructed the jury as to the mens rea required for the crime of attempted murder.  On

September 13, 2010, the court denied appellant’s petition without a hearing.  Appellant noted

this appeal.

QUESTION PRESENTED

Appellant presents one issue for our review:

Whether the lower court erred by failing to grant the petitioner a hearing on the

merits of his petition?

As we held under similar circumstances in Hawes v. State, 216 Md. App. 105, 134-35

(2014), we conclude that the court committed no error in denying appellant’s petition without

a hearing. (Moreover, it appears that appellant’s petition was barred by the doctrine of res

judicata in any event.)  Accordingly, we will affirm.



FACTS AND PROCEDURAL HISTORY

There was evidence at trial of the following events.  In the early morning hours of

July 27, 1990, Quinton Holmes left his parents’ house to go to work.  As he was walking to

his car, he heard a noise and saw appellant, a person whom he had known as a friend for

approximately four years.  Appellant was holding a gun and approaching Mr. Holmes.  Mr.

Holmes attempted to leave, but appellant barred his path.  Appellant placed the gun against

Mr. Holmes’s chest and fired twice.  Although wounded, Mr. Holmes survived.  Mr. Holmes

recalled being hit by one shot, but he did not remember the placement of the second.  Mr.

Holmes testified that he believed appellant shot him because of a disagreement involving Mr.

Holmes’s refusal to aid appellant in making a citizen’s arrest.

Mr. Holmes’s brother found him bleeding on the front step of their parents’ house.

When the brother asked Mr. Holmes who shot him, the victim responded: “Reggie.”

On September 2, 1992, a jury convicted appellant of attempted murder, two counts

of the use of a handgun in the commission of a felony, malicious shooting with intent to

disable, and carrying a handgun.  This Court affirmed appellant’s convictions in an

unreported opinion. See Tucker, supra, No. 1640.

On May 2, 2010, appellant filed a petition for a writ of actual innocence that is the

subject of this appeal.   He asserted in the petition that the newly discovered evidence was1

Appellant’s prior efforts to obtain post-conviction relief included the following: 1
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that, in the attempted murder jury instruction, the trial court improperly instructed the jury

as to the requisite mens rea.  On September 13, 2010, the circuit court denied appellant’s

petition for writ of actual innocence without a hearing.  The circuit court explained: 

Under [Maryland Code (2001, 2008 Repl. Vol., 2009 Supp.), Criminal

Procedure Article (“CP”), ]§ 8-301(e), the Court may dismiss a petition for

writ of actual innocence without a hearing if the Court finds that the petition

fails to assert grounds on which relief may be granted.  Petitioner asserts that

the jury was wrongfully instructed regarding the mens rea element of the crime

of Attempted Murder.  Petitioner asserts that under § 8-301, once a petitioner

presents new evidence of actual innocence, the inquiry shifts only to whether

he could have discovered the evidence within the time provided under

Maryland Rule 4-331.  Petitioner argues that he could not have done so. 

However, Petitioner, in his Motion to Reopen Post Conviction Proceedings

presented evidence of such jury instruction to the Court.  Accordingly, such

evidence is not “newly discovered evidence.”  See id.  Moreover, Petitioner

(...continued)1

On April 17, 1995, appellant filed a petition for post-conviction relief which was

denied after a hearing. This Court denied appellant’s petition for leave to appeal.

On May 6, 2002, appellant filed a motion to correct an illegal sentence. Following a

December 19, 2002, hearing, the court granted the motion on April 17, 2003.  Accordingly,

the defendant’s sentence was vacated and re-entered.

On March 9, 2004, appellant filed a motion to reopen the 2003 resentencing

proceeding, and the circuit court permitted appellant to file a belated application for leave

to appeal. On January 13, 2006, this Court affirmed the resentencing.  See Tucker v. State,

No. 2742, Sept. Term 2006 (filed Jan. 13, 2006).

Shortly thereafter, on August 18, 2006, appellant filed a motion to reopen his post-

conviction proceedings. On December 28, 2006, the court denied the motion and filed a

written memorandum opinion.  Appellant filed an application for leave to appeal, which this

Court denied.

On May 14, 2009, appellant filed a petition for a writ of error coram nobis.  The court

denied the petition without a hearing.  Appellant filed an application for leave to appeal, but

this was dismissed on December 2, 2009.
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has not distinguished this evidence from any claims made in prior petitions

before the Court. See id.

Finding that Petitioner has failed to assert grounds on which relief may

be granted, it is this 13 day of September, 2010 by the Circuit Court for Prince

George’s County, Maryland,

ORDERED, that the Writ of Actual Innocence be and is hereby

DENIED.

Appellant timely noted this appeal.

STANDARD OF REVIEW

This Court has recognized that it “is clear that the standard of review of a circuit

court’s grant of a motion to dismiss a petition for writ of actual innocence without a hearing,

pursuant to [CP §] 8-301(e)(2), is de novo.”   Hawes, supra, 216 Md. App. at 133 (citing2

Keyes v. State, 215 Md. App. 660 (2014)). 

DISCUSSION

Appellant contends that the court should not have denied his petition without a

hearing because, he contends, he complied with the provisions of CP § 8-301(b).  Appellant

argues that the statute merely requires him to ask for a hearing, not conclusively establish the

elements required to obtain a writ of actual innocence.  Relying upon Douglas v. State, 423

Md. 156 (2011), appellant contends that he adequately pled the existence of newly

The analogous provision in the statute as it read at the time of appellant’s petition was2

Section 8-301(c)(2). 
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discovered evidence, in that he alleged that his conviction was based upon an improper jury

instruction.

The State responds that we should affirm the circuit court for any or all of three

reasons: 1) the alleged error as to the jury instructions is not evidence at all, let alone newly

discovered evidence; 2) even if we were to determine the jury instructions could be deemed

evidence, the alleged error is not newly discovered because appellant was aware of the error

at trial; and 3) appellant would not be able to show that use of a different jury instruction

would create a substantial possibility of a different result at trial.  The State further notes that

appellant had previously presented the issue of the mens rea element in the attempted murder

jury instruction to the circuit court in his 2006 motion to reopen his post-conviction

proceedings.

We will affirm the denial of the petition because jury instructions — or any allegations

of error concerning them — are not evidence.  As this Court stated in Hawes, 216 Md. App.

at 134:

It goes without saying that something that is not “evidence” cannot be

“newly discovered evidence.” The word “evidence” as used in Rule 4-331(c)

necessarily means testimony or an item or thing that is capable of being

elicited or introduced and moved into the court record, so as to be put before

the trier of fact at trial. 

We held in Hawes that jury instructions — even erroneous ones — cannot be newly

discovered evidence that support relief pursuant to a petition for a writ of actual innocence

because they, or any later realizations about them, are not evidence. Id. at 135.  
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Accordingly, appellant’s petition failed to comply with CP § 8-301, and, pursuant to

CP § 8-301(e)(2), the court committed no error in denying it without a hearing.3

JUDGMENT OF THE CIRCUIT

COURT FOR PRINCE GEORGE’S

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANT.

 Moreover, although the State only indirectly presents the doctrine of res judicata as3

a reason to affirm, we note that we may consider this issue sua sponte. See Campbell v. Lake

Hallowell Homeowners Ass’n, 157 Md. App. 504, 528-29 (2004). This Court has recognized

that the purpose of this doctrine is “‘to avoid the expense and vexation of multiple lawsuits,

conserve judicial resources, and foster reliance on judicial action by minimizing the

possibilities of inconsistent decisions.’” Weatherly v. Great Coastal Express Co., 164 Md.

App. 354, 368 (2005) (quoting Colandrea v. Wilde Lake Cmty. Ass’n, 361 Md. 371, 387

(2000)). Although the doctrine originated in civil litigation, it is applicable in criminal cases,

as well. See Scott v. State, 150 Md. App. 468, 473 (2003) (citing Cook v. State, 281 Md. 665,

668 (1978)), aff’d, 379 Md. 170 (2004). 

The Court of Appeals has held that res judicata applies to bar re-litigation of a claim

“‘[1] if there is a final judgment [on the merits] in a previous litigation [and 2] where the

parties, the subject matter and causes of action are identical or substantially identical as to

issues actually litigated and as to those which could have or should have been raised in the

previous litigation.’” Boland v. Boland, 423 Md. 296, 362-63 (2011) (quoting R & D 2001,

LLC v. Rice, 402 Md. 648, 663 (2008)). 

On August 18, 2006, appellant filed a motion to reopen his post-conviction

proceedings. In this motion, appellant argued that the court erred in instructing the jury as to

the mens rea required in the attempted murder instruction.  The court denied this motion on

December 28, 2006.  Accordingly, appellant has previously litigated the issue he now

presents as newly discovered evidence compelling the grant of a petition for a writ of actual

innocence. Appellant is, therefore, barred by the doctrine of res judicata from re-litigating

this claim. See also Stop Slots Md. 2008 v. State Bd. of Elections, 424 Md. 163, 180 n.9

(2012) (“Res judicata, is ‘[] based upon the judicial policy that the losing litigant deserves

no rematch after a defeat fairly suffered, in adversarial proceedings, on issues raised, or that

should have been raised.’” (Quoting Colandrea, supra, 361 Md. at 391)). 
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