
UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 2318

September Term, 2013

MICHAEL TEVIS HERR, JR.

v.

STATE OF MARYLAND

Zarnoch,

Reed,

Sharer, J. Frederick

     (Retired, Specially Assigned),

JJ.

Opinion by Sharer, J.

         Filed: January 26, 2015



Michael T. Herr was convicted by a jury, sitting in the Circuit Court for Worcester

County, of three counts of possession of a controlled dangerous substance (“CDS”), to wit,

marijuana, alprazolam, and oxycodone.  The court imposed concurrent sentences of 90 days’

imprisonment for each of appellant’s convictions.  

This appeal followed, in which appellant challenges only the trial court’s denial of his

motion for a mistrial.  For the reasons that follow, we shall affirm the judgment of the circuit

court.

FACTS and PROCEEDINGS

Because appellant does not challenge the sufficiency of evidence, there is no need for

us to provide an exhaustive recitation of the facts underlying the charges.  See Joyner v.

State, 208 Md. App. 500, 503 n.1 (2012) (citation omitted).

It is sufficient for us to note that appellant’s convictions stem from a search of his

residence.  During the search, a safe in appellant’s room was found to contain several

baggies, and a jar, containing marijuana, oxycodone pills, alprazolam pills, and a piece of

mail addressed to appellant.  Moreover, in the kitchen freezer, a container of marijuana hash

oil was found; attached to the container was a note that said “Don’t touch or open.  Mike,

Junior.  Thanks.”

At a pretrial motions hearing, the following occurred:

[THE COURT]: . . . I thought [appellant’s counsel’s] motion had to do with

– “Prohibit the State from attempting to introduce any evidence other than

mentioning a search warrant on the grounds as the same as hearsay,

irrelevant,” . . . 

[APPELLANT’S COUNSEL]: You’re right.



[THE COURT]: Does the State intend to offer evidence of the search warrant?

[STATE’S ATTORNEY]: No, Your Honor.

[THE COURT]: Okay.  Presumably the State’s witnesses are going to say we

were at the house of the [appellant] such and such a date under these

circumstances, not including the fact that they were executing a warrant, found

this, found that, found it here, found it there and that sort of thing.  But you’re

not going to mention the warrant.

[STATE’S ATTORNEY]: We won’t mention what’s in the warrant, but I

mean, if it comes in testimony saying, you know, why were you at the house

if it’s asked by defense, we’ll say, we had a warrant to go in the house, but it’s

not – 

[THE COURT]: . . . If the defense brings up the fact there’s a search warrant,

then that’s a separate matter.

[STATE’S ATTORNEY]: . . . We would not bring up the fact of the search

warrant without defense saying that.  We would begin with the search of the

residence . . .

 

[THE COURT]: Well, I don’t think the State can be prohibited from

introducing evidence that the police were there searching the residence. The

circumstances of the search, that it was authorized by a Judge under a warrant

and that sort of thing, is inadmissible.  Somebody chooses to make an issue of

that, they do it at their peril.  That seems to be moot, then.

[APPELLANT’S COUNSEL]: Well, it may be moot now because the State

said – I’m not sure what the State said.  But I think that the better practice is

going to be for the Court to grant the order, and then if we have a police

officer on the stand, say, yeah, we were there to search pursuant to a warrant

issued by Judge Mumford, then I’m in a stronger position to get some relief.

* * *

[STATE’S ATTORNEY]: . . . defense is asking for an order to prohibit us

from mentioning the word[s] search warrant; is that correct, Your Honor?
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[THE COURT]: The Court finds that that issue is moot.  The Court in any

event declines to grant a motion in limine with respect to that. . . .

At trial, during cross-examination of Detective Jeffrey Johns of the Ocean City Police

Department, the following exchange occurred:

[APPELLANT’S COUNSEL]: Now, you prepared an inventory of everything

that you took out of the house; is that correct?

[DETECTIVE JOHNS]: Yes, I did.

[APPELLANT’S COUNSEL]: We haven’t seen that yet, have we?

[DETECTIVE JOHNS]: It has not been presented, no.

* * *

[APPELLANT’S COUNSEL]: Thank you, Your Honor.  I show you what the

clerk has marked as Defendant’s Exhibit 1 for identification, ask if you can

identify that.

[DETECTIVE JOHNS]: This is a search and seizure warrant evidence

inventory return form that I complete indicating any evidence that I seize

during the search and seizure portion of a warrant.

Thereafter, the following colloquy occurred at a bench conference:

[APPELLANT’S COUNSEL]: This is an evidence inventory form.  There’s

nothing about a warrant on there.

[THE COURT]: It doesn’t matter.  You asked him the question, he gave you

the answer.

[APPELLANT’S COUNSEL]: I move for a mistrial.

[THE COURT]: Do you want to be heard in support of that?

[APPELLANT’S COUNSEL]: Yes, Your Honor.  I asked that this information

not be disclosed to the jury because it’s prejudicial.  And I did not open any
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door.  I just asked him to identify what is an evidence inventory form.  There

was no need to mention that this was the product of a warrant.

[THE COURT]: Do you want to be heard, [State’s Attorney]?

[STATE’S ATTORNEY]: I oppose, Your Honor.

[THE COURT]: There’s no basis for the Court to grant a mistrial.  The

question – the answer to the question was – you posed the question and the

police officer answered it.  There’s no reason to believe that he answered in

any way other than what was accurate.  The fact that his answer was more

extensive than what’s written on that piece of paper, I, myself, have heard

police officers refer to that particular document in the same way as this police

officer referred to it.

You asked the question and you received an answer to your question.  And in

response the answer included information that you didn’t want the jury to hear. 

But in my judgment, you brought that on yourself, [appellant’s counsel].

I’ll instruct the jury with a cautionary instruction if you wish.

[APPELLANT’S COUNSEL]: Not at this time.

Additional facts will be provided below as our analysis requires.

DISCUSSION

Appellant asserts that, at the motions hearing, the court and counsel had agreed that

evidence regarding the existence of a search warrant would be “inadmissible, unless the

defense made it an issue.”  He contends that despite this agreement, and despite the court’s

admonition to the State to warn its witness not to refer to the search warrant, Johns still “went

out of his way to mention that there was a warrant” when he responded to a question

regarding the evidence inventory document.  Appellant insists that because that document

did not contain any indication that it was related to a warrant, his counsel “could not
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reasonably have been expected to anticipate that the detective would gratuitously mention

that there was a warrant[.]”  He further asserts that the court’s finding that “there’s no basis

for the Court to grant a mistrial” was erroneous because it appeared to be based solely on the

fact that the testimony at issue came in response to a question posed on cross-examination. 

As a result, appellant contends he suffered “severe” prejudice from the mention of the

search warrant because “the jury learned that a judge, who is generally held in high esteem,

had determined that there was criminal activity or contraband in appellant’s residence based

on information the jury was not privy to.”  

Appellant insists that the following relevant factors also supported the granting of a

mistrial: (1) either the prosecutor failed to properly advise Johns to abstain from referring to

the search warrant, or “the detective disregarded the court’s instruction relayed by the

prosecutor”; (2) the witness who made the remarks was the principal witness for the State;

and (3) other than Johns’s testimony, there was not “a great deal of other evidence,” from

which to establish that appellant had even constructive possession of the contraband. 

Moreover, appellant asserts that a curative instruction would have been inadequate because

it would have only highlighted the prejudicial testimony.  Accordingly, he argues, the court’s

denial of his  motion for mistrial “constituted an abuse of discretion, and requires reversal.” 

ANALYSIS

“Generally, appellate courts review the denial of a motion for a mistrial under the

abuse of discretion standard, because the ‘trial judge is in the best position to evaluate
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whether or not a defendant’s right to an impartial jury has been compromised.’” Dillard v.

State, 415 Md. 445, 454 (2010) (quoting Allen v. State, 89 Md. App. 25, 42-43 (1991))

(further citation omitted).  In determining the propriety of a court’s ruling on a motion for

mistrial, we recognize that “‘[a] mistrial is an extreme sanction’” which is appropriate only

“‘when such overwhelming prejudice has occurred that no other remedy will suffice to cure

the prejudice.’” Diggs & Allen v. State, 213 Md. App. 28, 70-71 (quoting McIntyre v. State,

168 Md. App. 504, 524 (2006)), cert. granted, 436 Md. 327 (2013).

In the instant case, the State indicated, prior to trial, that it did not intend to introduce

evidence of a search warrant.  The State noted, however, that if the reason for law

enforcement’s presence at the residence was questioned, it would have to refer to the

existence of the warrant.  At trial, but before the State called its first witness, the following

colloquy occurred:

[THE COURT]: Gentlemen, I recall that a motion in limine was – I’m not sure

whether it was actually granted or whether the Court determined it was moot. 

But the motion went to any mention of the existence of a search warrant.  The

State either said, we weren’t going to bring it up, and I think that’s what the

State said.

I called you up here just to caution the State.  Presumably you have spoken

with your witnesses regarding this matter such that no inadvertent reference to

a warrant is going to be made.

[STATE’S ATTORNEY]: If I made reference to it, I apologize.

[THE COURT]: No.  You did not.  You said a search.  There was nothing

wrong with that.  But the issue is the warrant.  It’s not anything you said.  I just

want to make sure that when your witnesses are testifying one of them doesn’t
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say, we were there executing a search warrant or making any reference to a

warrant.

[STATE’S ATTORNEY]: I did speak to them this morning.  But if I could get

ten seconds before he comes in just to remind him, I would feel more

comfortable, but I did speak to him earlier.

[THE COURT]: Do you have any problem with that?

[APPELLANT’S COUNSEL]: No. . . .

Subsequently, during the direct examination of Detective Johns, the State began its

questioning related to the search as follows:

[STATE’S ATTORNEY]: Directing your attention to May 15th, 2013, were

you acting in your law enforcement capacity on that date?

[DETECTIVE JOHNS]: Yes, I was.

[STATE’S ATTORNEY]: Did there come a time when you searched the

residence at 10521 Friendship Road, Berlin, Maryland?

[DETECTIVE JOHNS]: Yes.

* * *

[STATE’S ATTORNEY]: And what time did you conduct that search?

[DETECTIVE JOHNS]: It was approximately 10:55 p.m.

[STATE’S ATTORNEY]: And once you entered into the residence, did you

come into contact with a person?

[DETECTIVE JOHNS]: Yes, I did.

* * *

[DETECTIVE JOHNS]: The [appellant], Mr. Michael Herr . . .
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* * *

[STATE’S ATTORNEY]: Did you conduct a search of the residence?

[DETECTIVE JOHNS]: Yes, I did.

Johns, asked about the results of the search, responded by explaining how and where

he found items of contraband.  The existence of a search warrant was not mentioned during

direct examination.

On cross-examination of Johns, appellant’s counsel asked if he had prepared an

inventory of the items he “took out of the house.”  When Johns confirmed that he had done

so, appellant’s counsel produced a document headed “Evidence Inventory Form,” and asked

Johns if he could identify it.  Johns answered by stating “[t]his is a search and seizure warrant

evidence inventory return form that I complete indicating any evidence that I seize during the

search and seizure portion of a warrant.”

In determining whether appellant was prejudiced to the extent such that a mistrial was

warranted, we assess the testimony in question through the lens of the following factors:

[W]hether the reference to the inadmissible evidence was repeated or whether

it was a single, isolated statement; whether the reference was solicited by

counsel, or was an inadvertent and unresponsive statement; whether the

witness making the reference is the principal witness upon which the entire

prosecution depends; the timeliness of the curative instruction; and whether a

great deal of other evidence exists.

McIntyre, 168 Md. App. at 524-25 (citing Rainville v. State, 328 Md. 398, 408 (1992)).
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“[N]o single factor is determinative in any case, nor are the factors themselves the test. 

Rather, the factors merely help to evaluate whether the [appellant] was prejudiced.” Id. at 524

(citations omitted).

The testimony at issue was a single response to a question asked during cross-

examination.  Although the State agreed not to mention the existence of a search warrant, and

gave assurances that it would advise its witness accordingly, appellant’s counsel inquired of

Johns about the evidence inventory document which was generated as a result of the  search. 

We view Johns’s answer as unsolicited, unresponsive, and singular.  He was asked if he

could identify the document and, in response, explained that it was a “search and seizure

warrant evidence inventory return form that I complete indicating any evidence that I seize

during the search and seizure portion of a warrant.”  Subsequently, appellant’s counsel made

clear that he was looking for clarification regarding the document as he argued “I just asked

[Detective Johns] to identify what is an evidence inventory form.”

Third, it is clear, as the State concedes, that Johns was the State’s principal witness

and that its case was dependent on his testimony, as no other officers involved in the search

were called as a witness.  

Our analysis must consider whether the court took any curative action. The simple

answer is “no” because the court’s offer of a curative instruction was declined by defense

counsel.
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Lastly, while a significant amount of physical evidence existed in the form of

contraband seized from appellant’s home, its admissibility required Johns’s foundation.

In sum, we rely not on one of the factors, but the totality of the circumstances. 

Assessing this record in light of the relevant McIntyre and Rainville considerations, we are

not persuaded that the trial court abused its discretion by denying appellant’s motion for

mistrial.  

JUDGMENTS OF THE CIRCUIT

COURT FOR WORCESTER COUNTY

AFFIRMED.  

C O S T S  T O  B E  P A I D  B Y

APPELLANT.
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