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 Appellant Demarr Jones was tried and convicted in the Circuit Court for 

Wicomico County for conspiracy to commit murder in the first degree, conspiracy to 

commit murder in the second degree, and conspiracy to commit assault in the first degree. 

The circuit court imposed a sentence of life imprisonment for conspiracy to commit 

murder in the first degree, and merged the convictions for conspiracy to commit murder 

in the second degree and conspiracy to commit assault in the first degree. Appellant 

timely appealed his convictions and now presents the following questions for our review, 

which we have reordered and rephrased1 as follows: 

I. Whether the circuit court erred in denying appellant’s motion 

to dismiss based on the violation of his right to a speedy trial 

under the Sixth Amendment of the United States Constitution. 

 

II. Whether the circuit court erred in denying appellant’s motion 

to dismiss based on the violation of his right to be tried within 

180 days pursuant to MD. CODE, CRIM. PROC. § 6-103 and 

Md. Rule 4-271. 

 

                                                 
1 Appellant originally presented his questions as follows: 

 

I. Did the circuit [court] err in denying Appellant’s motion to 

dismiss based on the violation of his right to be tried within 

180 days pursuant to Md. Rule 4-271 and § 6-103 of the 

Criminal Procedure Article? 

 

II. Did the circuit court err in denying the motion to dismiss 

based on the violation of Appellant’s constitutional right to a 

speedy trial? 

 

III. Did the trial court err in admitting State’s Exhibit 20, a CD 

recording of a conversation? 
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III. Whether the circuit court erred in admitting inadmissible 

hearsay, by admitting State’s Exhibit 20, a CD recording of a 

conversation. 

 

 We affirm the circuit court and shall explain. 

FACTUAL AND PROCEDURAL BACKGROUND 

 Late in the evening of January 12, 2012, the victim, Arnold Fagans, was found 

murdered in the parking lot of an apartment complex in Salisbury, Maryland. On    

January 19, 2012, the appellant, Demarr Jones, was arrested pursuant to a warrant issued 

for a violation of probation. In the ensuing interrogation, although appellant was arrested 

for violation of probation, he was questioned by the Maryland State Police as part of its 

investigation into the murder of Mr. Fagans.  

Nearly three weeks later, on February 6, 2012, in case number 22-K-12-000109 

(“Case No. K12-109”), the State indicted appellant in the Circuit Court of Wicomico 

County (the “first indictment”) for: first-degree murder, conspiracy to commit first-

degree murder, second-degree murder, conspiracy to commit second-degree murder, first-

degree assault, conspiracy to commit first-degree assault, second-degree assault, use of a 

handgun, two counts of wear and carry, and possession of a firearm with a prior felony 

conviction. The indictment alleged appellant ordered four individuals—Cassone Taylor, 

Kaleb Phillips, Stewart Desbagne, and Keenan Victor (the “co-conspirators”)—to kill 

Mr. Fagans. Appellant was arraigned on the first indictment in the Circuit Court on 

February 14, 2012.  
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After a period of pre-trial litigation, including a suppression hearing and 

subsequent order denying the motion to suppress, the State filed an indictment in case 

number 22-K-12-000551 (“Case No. K12-551") on July 9, 2012 (the “second 

indictment”), and charged appellant with: accessory to murder in the first degree, 

accessory to murder in the second degree, conspiracy to commit first-degree murder, 

conspiracy to commit second-degree murder, conspiracy to commit first-degree assault, 

and conspiracy to use a handgun in the commission of a crime of violence. Appellant was 

arraigned on the second indictment on July 16, 2012. With a new charging document in 

place, on July 24, 2012, the State nol prossed all of the charges in the first indictment for 

Case No. K12-109.  

A motions hearing was held on September 28, 2012, in which appellant’s trial 

counsel moved to dismiss the indictment on Sixth Amendment speedy trial grounds2 and 

Hicks grounds.3 The circuit court heard argument and denied both the constitutional 

speedy trial and Hicks motions.  

                                                 
2 In relevant part, the Sixth Amendment of the United States Constitution 

provides: “In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial . . . .” U.S. CONST. amend. VI. 

3 Referring to the case State v. Hicks, 285 Md. 310, on motion for reconsideration, 

285 Md. at 334 (1979), which, when applied in conjunction with MD. CODE, CRIM. PROC. 

§ 6-103 and Md. Rule 4-271, requires the State to bring a defendant to trial within 180 

days of the earlier of the appearance of defense counsel or the defendant’s first 

appearance before the trial court. 
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A jury trial was held on November 5, 7, and 8 of 2012.4 During the third day of 

the trial, the State sought to admit State’s Exhibit 20, a recording of a conversation 

between Cassone Taylor and Larry Crocker, who were proffered to be associates of the 

Black Guerilla Family (“BGF”); evidence was admitted that proved that appellant is a 

high-ranking member of the BGF. The recording was admitted into evidence over 

appellant’s objection in conjunction with the testimony of Sergeant Scott Cook of the 

Maryland State Police. Sergeant Cook monitored the conversation between Messrs. 

Taylor and Crocker and assisted in the arrest of appellant. Although the exhibit’s contents 

were not presented as part of the State’s case-in-chief, it was played for the jury at their 

request during their deliberations.  

The jury acquitted appellant of the accessory charges, but found him guilty of 

conspiracy to commit first-degree murder, conspiracy to commit second-degree murder, 

and conspiracy to commit first-degree assault. On January 3, 2013, the circuit court 

sentenced appellant to life in prison on the charge of conspiracy to commit first-degree 

murder, and merged the remaining convictions with his first. 

Appellant timely noted his appeal on January 4, 2013.  

 

 

 

                                                 
4At the outset of the trial, the State nol prossed the sixth charge in the July 16 

indictment (conspiracy to use a handgun in the commission of a crime of violence).  
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DISCUSSION 

I. PRESERVATION OF ISSUES FOR APPELLATE REVIEW 

  Before proceeding with our discussion of the questions raised by appellant, we 

must address the preservation questions the State has raised. 

A. The State’s Contentions 

  The State urges this Court not to render a decision on appellant’s Hicks and 

hearsay arguments because they are not preserved for appellate review. The State first 

contends appellant’s Hicks claim was not preserved because he did not present his theory 

that the original charging document was not defective because there is no distinction 

between principal and accessory-before-the-fact liability. Next, the State argues appellant 

did not preserve his challenge to the admissibility of State’s Exhibit 20, a CD containing 

a recording of a conversation between Messrs. Taylor and Crocker regarding the murder 

of Mr. Fagans and associated police activity. The problem, as the State explains, is that 

appellant did not object at trial during Mr. Taylor’s testimony, during which Mr. Taylor 

discussed the conversation he had with Mr. Crocker regarding the murder of Mr. Fagans. 

Because he did not make an objection during Mr. Taylor’s testimony, the State argues 

appellant cannot object to the admission of the CD on appeal. 

B. Applicable Law 

  Our review of an appellant’s claims is contingent on whether they are properly 

before this Court. An appellate court will decide only those issues the record plainly 

demonstrates were raised in or decided by the trial court. Md. Rule 8-131(a). Contentions 
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not raised below in either the pleadings or the evidence and not directly passed upon by 

trial court are not preserved for review. Zellinger v. CRC Dev. Corp., 281 Md. 614, 620 

(1977). The preservation rule is one of fairness; it ensures the fair treatment of all parties 

by requiring litigants to present their positions to the trial court and allowing that court 

the opportunity to rule on the issues presented. See Wajer v. Balt. Gas & Elec. Co., 157 

Md. App. 228, 236–37 (2004). 

C. Analysis 

 We disagree with the State’s arguments that appellant’s Hicks and hearsay 

arguments are not preserved for appellate review. Appellant is not required to present the 

underlying theory of his Hicks claim to the circuit court in order to preserve it. 

Furthermore, appellant clearly objected to the admission of State’s Exhibit 20, thereby 

preserving his hearsay objection for our review. 

i.  Appellant timely asserted his Hicks rights and is not required to preserve the 

underlying theory of his claim. 

 We are not persuaded by the State’s contention that appellant’s Hicks claim is not 

preserved because he did not present his theory on the lack of distinction between 

principal and accessory-before-the-fact liability. We determine the State’s preservation 

argument splits too fine a hair.  

 Appellant preserved his Hicks claim for appellate review because it was raised 

concurrently in the circuit court along with his constitutional speedy trial claim during the 
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September 28, 2012, motions hearing.5 The State’s position, however, means that an 

appellant must not only preserve his overall claim but the underlying theory as well. An 

appellant need only preserve his overarching claims. For example, when seeking contract 

damages, an appellant may not pursue one type of damages in the trial court, and then, in 

an effort to reach a more lucrative result when that claim fails in the trial court, argue for 

a different type of damages on appeal. See Kasten Constr. Co. v. Jolles, 262 Md. 527, 

533–34 (1971) (holding appellant’s actual damages argument on appeal was preserved 

where appellant had sought liquidated damages in the trial court). The damages claim 

presented on appeal will not be preserved because the trial court did not have the 

opportunity to rule on it. In another remedies case, the appellant had pleaded the 

equitable defense of laches, but elected not to pursue that defense throughout the matter 

and the trial court had no opportunity to rule on it. See Gadekar v. Phillips, 36 Md. App. 

715, 719 (1977). When the laches question was presented to this Court, we held that 

                                                 
5 Defendant’s counsel in the circuit court, Ms. Huffman, clearly raised both 

grounds for dismissal during the hearing on the motion to dismiss:  

 

MS. HUFFMAN: Your Honor, the Hicks date ran a couple 

months ago. He should have been tried by now. Your Honor, 

we are asking that you dismiss this charging document. 

 

THE COURT: So you’re raising this under the 180 day 

rule? 
 

MS. HUFFMAN: And the Sixth Amendment, Your Honor.  

 

Sept. 28, 2012, Motions Hearing, R. at 523 (emphasis added). 
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appellant’s argument was not preserved because the trial court had not had an opportunity 

to consider and rule on the question. Id.  

 The cases on preservation of Hicks claims are in accord with the preservation 

cases discussed supra. Where the trial court has had no opportunity to rule on appellant’s 

Hicks claim altogether, his Hicks claim will not be preserved. See Manuel v. State, 85 

Md. App. 1, 21–22 (1990) (holding appellant’s Hicks claim that administrative judge’s 

designee did not make an independent finding of good cause was not preserved because it 

was not raised before trial court); see also Reed v. State, 78 Md. App. 522, 536 (1989) 

(holding appellant’s argument that judge who granted critical postponement was not a 

proper designee of the administrative judge was not preserved; appellant had not raised 

the argument in the trial court). Similarly, where the appellant has asserted his Hicks 

rights but raises on appeal a new issue altogether within the Hicks analysis from that 

presented to the trial court, that issue is also not preserved. See Morgan v. State, 299 Md. 

480, 489–90 (1984) (appellant argued lack of good cause in trial court, but argued on 

appeal that judge granting critical postponement was not administrative judge or 

designee); cf. Jolles, 262 Md. at 533–34 (appellant argued liquidated damages in the trial 

court and actual damages in the appellate court). 

 Appellant clearly raised his Hicks rights before the trial court. This case is not like 

Manuel or Reed, where the appellant raised no Hicks claim altogether until his case was 

on appeal. He raised the Hicks speedy trial claim concurrently with his constitutional 
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speedy trial claim. As a result, the trial court had the opportunity to pass on appellant’s 

speedy trial claim and, therefore, there was no unfair surprise for the State on appeal.  

 Moreover, even if we agreed with the State’s position on preservation, the plain 

language of Rule 8-131(a) would permit us to review unpreserved issues. See Jones v. 

State, 379 Md. 704, 712–13 (2004) (quoting State v. Bell, 334 Md. 178, 188 (1994): “It is 

clear from the plain language of Rule 8–131(a) that an appellate court’s review of 

arguments not raised at the trial level is discretionary, not mandatory. The use of the 

word ‘ordinarily’ clearly contemplates both those circumstances in which an appellate 

court will not review issues if they were not previously raised and those circumstances in 

which it will.”). Nevertheless, there is no preservation question here because appellant 

ensured preservation by raising his Hicks speedy trial claim along with his constitutional 

speedy trial claim in the circuit court, giving the State the fair chance to respond and the 

circuit court the opportunity to consider both sides of the argument. We shall consider 

appellant’s Hicks claim in turn. 

ii. Appellant clearly asserted his hearsay objection 

 We additionally disagree with the State’s argument that appellant did not preserve 

his challenge to the admissibility of State’s Exhibit 20. We think appellant clearly 

objected to the admission of this exhibit. 

 The preservation of appellant’s objection to State’s Exhibit 20 is not contingent on 

his objection to Mr. Taylor’s testimony. The portion of that testimony central to the 

State’s preservation objection may be distinguished from the contents of the CD. Mr. 
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Taylor testified in broad brush strokes about the contents of the conversation, as well as 

some of the motivations for the conversation. It does not, however, relay the conversation 

verbatim. Though the subject matter of the testimony and the CD are the same, it is the 

presentation of the subject matter that differs, thus distinguishing the testimony and the 

CD as different types of evidence. The State cannot use a failure to object to the 

testimony as a basis for attacking appellant’s hearsay objection to the CD. 

  Appellant’s trial counsel clearly objected to the CD as hearsay and did so at 

length. The circuit court had a full opportunity to address appellant’s objection and the 

State was not presented with an unfair surprise on appeal. Appellant properly preserved 

his hearsay objection to State’s Exhibit 20 and we will consider his argument in turn. 

II. SIXTH AMENDMENT RIGHT TO SPEEDY TRIAL 

A. Parties’ Contentions 

 Appellant contends the circuit court erred in denying his motion to dismiss on 

Sixth Amendment speedy trial grounds and that this Court should vacate his convictions. 

He argues the nine-and-a-half month delay between his first appearance on the original 

indictment and his trial was of a constitutional dimension, warranting scrutiny under 

Barker v. Wingo, 407 U.S. 514 (1972). Analyzing the delay using the four factors of the 

Barker balancing test, appellant explains he timely asserted his right to a speedy trial and 

that the delay was constitutionally significant, unnecessary as a matter of law, and 

significantly prejudicial. Accordingly, all the Barker factors weigh against the State and 

in favor of reversing the circuit court. 
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 The State disputes appellant’s claims and argues the delay is not of sufficient 

constitutional dimension to warrant scrutiny under Barker. Notwithstanding this position, 

the State nevertheless examines all four of the Barker factors and maintains appellant has 

stated no grounds for reversal. Specifically, the State argues the delay was relatively 

short, the reasons for the delay are neutral and do not stem from prosecutorial neglect or 

misconduct, appellant did not assert his trial rights with sufficient frequency, and that he 

could not demonstrate actual prejudice emanating from the purported delay. 

B. Standard of Review 

 When reviewing the trial court’s decision to grant or deny a motion to dismiss on 

constitutional speedy trial grounds, “we accept the trial court’s findings of fact unless 

[they are] clearly erroneous.” State v. Ruben, 127 Md. App. 430, 438 (1999) (citing 

Borgen v. State, 58 Md. App. 61, 75 (1984)). We then conduct our own de novo 

constitutional analysis. Ruben, 127 Md. App. at 438 (citing State v. Bailey, 319 Md. 392, 

409, 415 (1990). We perform this constitutional appraisal in light of the particular facts of 

the case at hand. See Butler v. State, 214 Md. App. 635, 655 (2013). 

C. Analysis 

 Appellant contends that the pre-trial delay he experienced violated his 

constitutional right to a speedy trial. A review of case law persuades us the delay was not 

of constitutional dimension. We determine a full Barker analysis of the pre-trial delay is 

unnecessary and that the delay did not infringe the appellant’s constitutional right to a 

speedy trial. 
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 The right of an accused to receive a speedy trial is enshrined in the Sixth 

Amendment of the United States Constitution. U.S. CONST. amend. VI (“In all criminal 

prosecutions, the accused shall enjoy the right to a speedy and public trial . . . .”). To that 

end, the United States Supreme Court has articulated a balancing test that courts should 

use to determine if a criminal defendant has experienced a delay that implicates his Sixth 

Amendment right. Barker, 407 U.S. at 530. The test entails four factors a court must 

evaluate: the “length of the delay, the reason for the delay, the defendant’s assertion of 

his right, and prejudice to the defendant.” Id. If, on balance, the factors weigh against the 

State, the reviewing court shall strike defendant’s convictions for a deprivation of his 

constitutional right. 

 The first factor serves a dual purpose. The length of the delay serves not only as a 

factor in the full Barker analysis, but also as a threshold metric for determining whether 

the delay merits scrutiny at all. See State v. Kanneh, 403 Md. 678, 688 (2008) (explaining 

that the length of delay factor is a “double enquiry”). Certain post-indictment, pre-trial 

delays are considered “presumptively prejudicial” and automatically trigger a full Barker 

analysis. Glover v. State, 368 Md. 211, 222 (2002). There is no set marker against which 

a delay is measured in order to determine if it is presumptively prejudicial. In an effort to 

provide some guidance, however, our Court of Appeals has stated that, generally, a delay 

of one year and fourteen days is presumptively prejudicial. See id. at 223–24 (collecting 

cases). Nevertheless, a court examining the length of the delay must also consider the 

simplicity or complexity of the underlying charge. Barker, 407 U.S. at 531. 
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 With these principles in mind, along with a review of case law, we find the 

Appellant has not sufficiently demonstrated that the length of delay between the first 

indictment and his trial merits constitutional scrutiny. Extant case law reveals a spectrum 

where simple cases with long delays are presumptively prejudicial, but as the complexity 

of the charge increases, so does the determination of prejudice. For example, delays of 

approximately six to eight months in relatively simple cases are not of a “constitutional 

dimension.” See, e.g., State v. Gee, 298 Md. 565, 578–79 (1984) (delay of less than six 

months is not of constitutional dimension, regardless of type of crime committed); Flores 

v. State, 120 Md. App. 171, 194 (1997) (delay of six months, twenty-one days in a 

possession with intent to distribute cocaine case was not of constitutional dimension); 

Tapscott v. State, 106 Md. App. 109, 125 (1995) (delay of little more than seven months 

in a child abuse and incest case was not of a constitutional dimension); but cf. Lloyd v. 

State, 207 Md. App. 322, 329 (2012) (delay of eight-and-a-half months in a second-

degree assault case was below one year, fourteen day “presumptively prejudicial” mark, 

but above the six-month non-prejudicial delay case; court therefore acted out of caution 

and conducted Barker analysis).  

 At the other end of the spectrum, where the complexity of the charges is greater, 

extended delays possessing a constitutional dimension are more likely. See, e.g., Glover, 

368 Md. at 224–25 (delay of fourteen months in a first-degree murder case was of 

constitutional dimension); Ratchford v. State, 141 Md. App. 354, 358–59 (2001) (delay 

of eighteen months in a first- and second-degree murder case was of constitutional 
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dimension); Howard v. State, 66 Md. App. 273, 291 (1986) (delay of eight months, 

twenty-six days is of constitutional dimension in a conspiracy to commit robbery with a 

deadly weapon case). It is in the middle band of the spectrum where determining 

presumptive prejudice becomes most difficult. Notwithstanding that difficulty, in cases 

involving murder charges with delays of approximately eleven months, this Court has 

held that such delays are “barely” of a constitutional dimension. See Ruben, 127 Md. 

App. at 440 (delay of eleven months was barely of constitutional dimension in an 

attempted murder, robbery, assault, theft, and weapons case); see also Icgoren v. State, 

103 Md. App. 407, 423 (1995) (delay of eleven months and thirteen days barely of 

constitutional dimension in a first-degree murder case). 

 Appellant stood accused of multiple accessory and conspiracy charges for his 

leadership role in a multi-person plot to murder Mr. Fagans. He waited approximately 

nine-and-a-half months to stand trial. The pre-trial period featured extensive discovery 

and motions practice, including hearings on his respective motions to suppress and to 

dismiss. At his trial, more than fifteen witnesses testified, including three of his co-

conspirators, as the State sought to prove Appellant ordered the murder of Mr. Fagans. 

The record in this case is more than five hundred pages. When considering these facts, it 

is apparent that the State was not prosecuting a straight-forward case of street crime, but a 

complex murder case. When we consider the holdings of Ruben and Icgoren, which 

found that those delays were “barely” of a constitutional dimension, we are not persuaded 

a delay of nine-and-a-half months in this difficult murder case is presumptively 
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prejudicial. Accordingly, we may dispense with the full Barker analysis and affirm the 

circuit court’s decision to deny the motion to dismiss on constitutional speedy trial 

grounds. 

III. STATE V. HICKS RIGHT TO SPEEDY TRIAL 

A. Parties’ Contentions. 

 Appellant also appeals his convictions on the grounds that he was not tried within 

180 days of his initial appearance before the circuit court, as required by CRIM. PROC.     

§ 6-103(a) and Md. Rule 4-271(a)(1). The first indictment—which charged appellant 

with murder as a principal—was found to be defective when the facts revealed appellant 

was not present at the site of the slaying. The State nol prossed all charges in that original 

indictment and filed a second indictment that charged appellant with murder as an 

accessory before the fact. Appellant argues CRIM. PROC. § 4-204 abrogates the distinction 

between liability as a principal and liability as an accessory before the fact, and the 

original indictment was, in fact, not defective. Appellant argues, therefore, that the nol 

pros of the first indictment was an attempt by the State to circumvent the Hicks period. 

 The State disputes Appellant’s Hicks claim on two grounds. First, the State argues 

his Hicks claim was not properly preserved for appellate review. Second, the State argues 

if Appellant did preserve his Hicks claim, it fails because the State was exercising its 

prosecutorial discretion and the nol pros had neither the purpose nor necessary effect of 

circumventing the 180 day period. If there was a purpose to the nol pros, the State argues, 

it was to bring legally and factually appropriate charges against Appellant. 
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B. Standard of Review 

 Maryland’s speedy trial law requires a criminal trial to start within 180 days of the 

earlier of the appearance of counsel or the defendant’s arraignment before the circuit 

court. MD. CODE, CRIM. PROC. § 6-103(a) (West 2014); Md. Rule 4-271(a)(1) (West 

2014). A trial may proceed outside the 180 day window upon the State’s showing of good 

cause to a county administrative judge or that judge’s designee. Id. If a trial date is 

postponed, the critical postponement for purposes of the Hicks rule is the one taking the 

trial past the 180-day period. See Choate v. State, 214 Md. App. 118, 139 (2013) (quoting 

State v. Brown, 355 Md. 89, 108–09 (1999)). Failure to bring a case within 180 days and 

without good cause for the delay may result in dismissal of the action. Hicks, 285 Md. at 

318. When reviewing the decision of the trial judge to postpone for good cause, we will 

not find an absence of good cause unless the defendant demonstrates a clear abuse of 

discretion or a lack of good cause as a matter of law. State v. Frazier, 298 Md. 422, 454 

(1984). 

C. Analysis 

 Although we disagree with the State that appellant’s Hicks claim is not preserved, 

we do agree that this claim fails. Appellant cannot demonstrate that the State acted out of 

purely tactical motives when it entered a nol pros and refiled charges against him. Rather, 

the sole reason for this delay was to correct a legal error in the original charging 

document.  
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 We do not find the circuit court abused its discretion in finding good cause to deny 

Appellant’s Hicks claim or that there was a lack of good cause as a matter of law. When 

the State elects to enter a nol pros and refiles the same charges, the 180-day Hicks period 

restarts from the date of the appearance of counsel or the defendant’s arraignment under 

the second charging document. Curley v. State, 299 Md. 449, 462 (1984). If the nol pros 

had the purpose or necessary effect of avoiding the original Hicks date, the 180-day 

period would continue to run from the date of the appearance of counsel or defendant’s 

arraignment under the original charging document. Id. 

 Appellant points to several cases in an effort to demonstrate the State’s nol pros 

had the purpose or necessary effect of avoiding the original 180 day period. Yet, nearly 

all of those cases are inapposite to the present case. Appellant cites a number of cases in 

which the State requested a postponement of trial, had its request denied, and 

subsequently, the State entered a nol pros. In those cases, the reviewing court found the 

nol pros had either the purpose or necessary effect of avoiding the Hicks period. See, e.g., 

State v. Price, 385 Md. 261, 278 (2005) (finding that the State’s nol pros, in addition to 

having purpose of avoiding order denying continuance, had necessary effect of avoiding 

discovery order State had violated); Ross v. State, 117 Md. App. 357, 370–71 (1997), 

cert. denied, 348 Md. 334 (1998) (finding the State’s nol pros had purpose of 

circumventing court’s denial of postponement); Wheeler v. State, 165 Md. App. 210, 233 

(2005) (finding the State’s nol pros had necessary effect of avoiding 180-day rule); 

Alther v. State, 157 Md. App. 316, 338 (2004), cert. denied, 383 Md. 213 (2004) (finding 
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the State’s nol pros had purpose of avoiding order denying consolidation of charges and, 

in light of judge’s exhortation that trial would not be postponed, the necessary effect of 

avoiding the 180-day period).  

 In this case, the State had not sought a postponement. Rather, as the State’s 

Attorney stated in the September 28, 2012, motions hearing, the nol pros and subsequent 

recharging was “a precautionary matter” because the original indictment had charged 

appellant as a principal despite his absence from the scene of the murder. A prosecuting 

attorney who nol prosses a charging document rendered defective by a legal error will not 

run afoul of Hicks after a subsequent recharging. See State v. Glenn, 299 Md. 464, 

467(1984) (“In the instant cases the prosecuting attorney’s purpose in nol prossing the 

charges was not to evade [the predecessors to §6-103 and Rule 4-271]. The record clearly 

establishes, with no basis for a contrary inference, that the charges were nol prossed 

because of a legitimate belief that the charging documents were defective . . . .”). The 

State’s Attorney said the original indictment was legally defective because the facts did 

not support principal liability.6 Further, she also did not anticipate the defense’s argument 

that the State nol prossed the indictment in an effort to stall the trial date so that the State 

                                                 
6 Appellant argues the abrogation of the common law distinction between 

principals and accessories-before-the-fact codified in §4-204 means the original charging 

document was not defective and the nol pros had the necessary effect of circumventing 

the Hicks period. We believe the simplest explanation is usually the correct one. 

Therefore, we think the nol pros was entered not because the State’s Attorney believed 

appellant would be subject to different penalties, but because, factually, principal liability 

was inapplicable to the present facts.  
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could interview the co-conspirators who flipped. Ultimately, the circuit court found good 

cause existed for the recharging for reasons unrelated to Hicks. That court explicitly 

stated the State’s Attorney had “put forth very logical and clear reasons why she or the 

State indicted [appellant] in July of 2012 in the second case.” 

 We find the circuit court neither abused its discretion nor committed an error of 

law in finding good cause to deny appellant’s motion to dismiss.  

IV. ADMISSION OF HEARSAY EVIDENCE 

A. Parties’ Contentions 

 Appellant’s final argument challenges the circuit court’s decision to admit into 

evidence State’s Exhibit 20. The exhibit was a recording of a conversation between BGF 

associates Cassone Taylor and Larry Crocker that was monitored and recorded by 

Sergeant Scott Cook of the Maryland State Police. Appellant contends the recording 

improperly implicates him in the murder of Mr. Fagans. Central to his argument is that 

the recording was played upon the jury’s request during deliberations. Appellant 

primarily challenges the evidence as inadmissible hearsay, the admission of which was 

not harmless error. He also challenges the admissibility of the recording on relevancy and 

bad-acts evidence grounds. Further, due to the poor audio quality of the recording and the 

reflection of that quality in the transcripts, appellant avers that the lack of an adequate 

record deprives him of meaningful appellate review. 

 The State argues appellant’s admissibility argument, like his Hicks claim, is not 

preserved for review. The State further argues, however, if we review the circuit court’s 
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decision to admit State’s Exhibit 20, that the exhibit was not hearsay and was properly 

admitted into evidence. Per the State, the recording was not offered for the statements 

therein, but as physical evidence demonstrating the thoroughness of its investigation. The 

State notes the recording had relevance independent of its contents because it served as 

counterpoint to the defense’s theory that the State’s case was deficient.  

B. Standard of Review 

 With regard to evidentiary rulings, it is generally within the sound discretion of the 

trial court to determine admissibility. Myer v. State, 403 Md. 463, 476 (2008). 

Accordingly, we review the trial court’s determinations for an abuse of discretion. Id. We 

apply a different standard when the admissibility of hearsay is questioned.  The Court of 

Appeals has explained that appellate courts must review hearsay determinations de novo, 

and leave undisturbed the trial court’s factual findings underpinning its hearsay 

determinations “absent clear error.” Gordon v. State, 431 Md. 527, 538 (2013). We 

review hearsay determinations under a de novo standard because” [h]earsay, under our 

rules, must be excluded as evidence at trial[.]” Bernadyn v. State, 390 Md. 1, 7–8 (2005) 

(citing Md. Rule 5-802) (emphasis in original). Hearsay evidence will be excluded unless 

it falls within an exception to the hearsay rule or is “permitted by applicable 

constitutional provisions or statutes.” Md. Rule 5-802. The mandatory language of the 

rule strips the circuit court of the discretion to admit hearsay in the absence of a provision 

providing for its admissibility. Bernadyn, 390 Md. at 8. The foundations of a hearsay 

determination, however, may entail factual findings or discretionary considerations. 
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Gordon, 431 Md. at 536–38. Discretionary or factual matters are accorded a more 

deferential standard of review, and we review them only for clear error. Id. at 538. 

 If the trial court admits inadmissible evidence, we review the trial court’s actions 

for harmless error. Our standard of harmless error is well-established: 

[W]hen an appellant, in a criminal case, establishes error, 

unless a reviewing court, upon its own independent review of 

the record, is able to declare a belief, beyond a reasonable 

doubt, that the error in no way influenced the verdict, such 

error cannot be deemed ‘harmless’ and a reversal is 

mandated. Such reviewing court must thus be satisfied that 

there is no reasonable possibility that the evidence 

complained of-whether erroneously admitted or excluded-

may have contributed to the rendition of the guilty verdict. 

 

Dorsey v. State, 276 Md. 638, 659 (1976). “The harmless error standard is highly 

favorable to the defendant, . . . [] and ‘the burden is on the State to show that [the error] 

was harmless beyond a reasonable doubt’ and did not influence the outcome of the case.”  

Perez v. State, 420 Md. 57, 66 (2011) (citations omitted) (alteration in original). In Perez, 

the Court of Appeals instructed that in “[a]pplying Dorsey and its progeny, we must 

determine, based on the record, whether the error possibly influenced the verdict in this 

case.” Id. at 76. 
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C. Analysis 

  We agree with appellant’s contentions only to the extent that State’s Exhibit 20 

was in fact hearsay evidence.7 We hold that the statements contained in the CD were 

inadmissible as an exception to the hearsay rule. We hold, however, the circuit court 

committed harmless error in admitting the CD because it likely would not have affected 

the jury’s decision. 

i. State’s Exhibit 20 is Hearsay Evidence 

 Appellant objected to the admission of State’s Exhibit 20 as hearsay. The circuit 

court admitted the exhibit over appellant’s objection, but did not make a finding on the 

record whether or not the evidence was hearsay. This was error as we find the exhibit was 

hearsay. We conclude and shall explain infra that the evidence was inadmissible because 

it did not fall within any hearsay exception. 

 Maryland Rule 5-801 defines hearsay evidence as “a statement, other than one 

made by the declarant while testifying at the trial or hearing, offered in evidence to prove 

the truth of the matter asserted.” When analyzing whether a particular piece of evidence 

qualifies as hearsay, we examine, first, “whether the declaration at issue is a ‘statement’,” 

                                                 
7 On March 21, 2014, appellant filed a Motion to Supplement the Record with 

Transcript of Phone Conversation Provided by State in Discovery, which included a third 

transcript of the recording in State’s Exhibit 20. No response was filed by the State.  

 

Upon consideration of appellant’s Motion, we grant the motion, and it is ordered 

that the transcript of the audio recording provided by the State in discovery shall, made 

part of the record on appeal in the instant matter. 
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and, second, “whether it is offered for the truth of the matter asserted.” Parker v. State, 

408 Md. 428, 436 (2009) (internal citations omitted). A statement is either an oral or 

written assertion, or the nonverbal conduct of an individual, if it is intended by that 

person as an assertion. Md. Rule 5-801(a). A declaration that is neither a statement nor 

offered for the truth of the matter asserted is not hearsay and will not be excluded under 

that rule. Id. Potential hearsay evidence may be admissible if it is not offered for the truth 

of the matter asserted or it falls within a recognized hearsay exception. Wagner v. State, 

213 Md. App. 419, 470–71 (2013) (quoting Conyers v. State, 354 Md. 132, 158 (1999)). 

Because the determination of whether the exhibit was inadmissible hearsay is purely a 

legal question, we review the question de novo. 

 The recording in State’s Exhibit 20 was captured by Sergeant Cook of the MSP.8 

It contains a conversation between Cassone Taylor and Larry Crocker in the latter’s car.  

The discussion in the car revolved around the murder of Mr. Fagans and subsequent 

police investigation. Sergeant Cook recorded that conversation after he interviewed Mr. 

Crocker individually and then wired the car for recording. During trial, both Mr. Taylor 

and Mr. Crocker testified on behalf of the State regarding the conversation in Mr. 

Crocker’s car.  

                                                 
8 Two versions of the recording were entered into evidence: State’s Exhibit 20, 

which is the original recording captured by Sergeant Cook, and State’s Exhibit 19, which 

is an enhanced version of the recording produced by the Federal Bureau of Investigation 

in Quantico, Virginia, upon request of the MSP. 
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 On appeal, the State contends it offered the contents of the CD not for the truth of 

the matter asserted, but, rather, to demonstrate the thoroughness of the police 

investigation. Appellant contends that the circuit court impermissibly admitted hearsay 

evidence. Appellant argues the statements in it needed to be redacted. What actually 

occurred in trial belies what the State asserts was the purpose of the exhibit. 

 The State offered the original recording into evidence and it was received by the 

circuit court over the defense’s objection. When proffered, the trial judge made no further 

inquiry into the evidentiary purpose of the original recording. Appellant’s counsel 

proffered that the statements on the CD were between Larry Croker and Cassone Taylor. 

The State referred to the conversation in its closing argument, and, particularly, the fact 

that Sergeant Cook listened to the conversation. At no point in its closing argument did 

the State connect the investigative thoroughness of the police to the recorded 

conversation. Rather, the State explained Sergeant Cook interrogated Mr. Taylor as a 

result of the conversation. The defense only obliquely referred to the recorded 

conversation in its closing argument, and defense counsel stated to the jury “I don’t know 

what they said” when discussing the recording. In rebuttal closing argument, however, 

the State made sure to refer to the conversation and explained appellant’s name first came 

to light in connection with the murder during that conversation. 

 The Court of Appeals’ decision in Bernadyn v. State, 390 Md. 1 (2005), guides our 

analysis and persuades us that State’s Exhibit 20 was indeed hearsay evidence. In that 

case, the Court of Appeals held that a medical provider’s bill displaying Mr. Bernadyn’s 
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address was inadmissible hearsay when introduced to prove that he resided at the address 

on the envelope—an address where quantities of marijuana were found. Id. at 18. The 

Court explained that evidence proffered for a non-hearsay purpose, but then utilized by 

the prosecution to prove the truth of the matter asserted will nevertheless constitute 

inadmissible hearsay. Id. at 11–13 (citing United States v. Patrick, 959 F.2d 991, 994, 

999–1002 (D.C. Cir 1992) and United States v. Watkins, 519 F.2d 294, 296 (D.C. Cir. 

1975)). In Bernadyn, the State contended the bill served as circumstantial evidence of the 

medical provider’s belief that Mr. Bernadyn resided at the address on the bill or, 

alternatively, that he was connected with the residence where the contraband was 

recovered. Bernadyn, 390 Md. at 13. The Court rejected these arguments because to 

accept them would permit the State to make an end-run around the hearsay rule and it 

further explained that admissibility of the evidence hinges on the reasons for its proffer. 

Id. at 14–18. Explaining the rationale behind a proffer of evidence allows a trial court to 

consider excluding the evidence or to admit it for a limited purpose. Id. at 15. 

Furthermore, in the latter scenario, a limited admission places the defense on notice of the 

evidence’s admissibility and provides it with the opportunity to request a limiting 

instruction. Id.  

 In the present matter, the State claims that the evidence was submitted for the 

purpose of demonstrating the thoroughness of the police investigation. While that 

certainly is a plausible rationale, this reasoning was never brought up during trial. The 

exhibit was offered in conjunction with Sergeant Cook’s testimony regarding the 
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conversation he observed and recorded between Mr. Taylor and Mr. Crocker. At no point 

did the trial court consider the likely purposes for admissibility of the evidence. When the 

defense objected to the exhibit’s admission as hearsay, the Court conducted an inquiry 

not into the evidence’s purpose, but into the quality of the recording. After the circuit 

court’s inquiry, the monitored conversation was referred to in the State’s closing 

arguments as the conversation in which appellant was named in connection with the order 

to kill Mr. Fagans. The defense had no opportunity to request a limiting instruction and 

the State had circumvented the hearsay rule. 

  We hold the circuit court did not adequately consider the purpose for the State’s 

proffer of State’s Exhibit 20. Bernadyn explains that evidence may have multiple 

purposes and the trial judge, as gatekeeper of admissibility, has the ability to inquire into 

the purpose of this evidence in order to prevent the admission of hearsay. State’s Exhibit 

20 had multiple purposes and the trial court should have considered the State’s purposes 

in offering this evidence. Accordingly, we hold that State’s Exhibit 20, the surveillance 

recording of the conversation between Messrs. Crocker and Taylor, was inadmissible 

hearsay offered for the truth of the matter asserted. Our analysis is not complete, 

however, hearsay evidence will be excluded unless it falls within an exception to the 

hearsay rule. MD Rule 5-802, 5-803.  
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iii. State’s Exhibit 20 was inadmissible 

 

 We hold that the hearsay evidence in this case does not fall within any exception 

to the hearsay rule.9  

                                                 
9 The State did not offer the statement under the co-conspirator exception to the 

hearsay rule, but rather for the purpose of showing the thoroughness of police 

investigations. Even if it was offered for that purpose, the statement does not fit under 

that exception because the statement was not made “during the course of the conspiracy.” 

Shelton, 207 Md. App. at 376. In State v. Rivenbark, 311 Md. 147 (1987), the Court of 

Appeals adopted the Supreme Court’s view in Krulewitch v. United States, 336 U.S. 440, 

443-44 (1949), “that a co-conspirator’s statement is inadmissible unless it was made 

before the attainment of the conspiracy’s central objective or ‘main aim.’ Underlying this 

decision was a concern that a contrary ruling would lead to an intolerable expansion of 

the co-conspirator exception.” Id. at 153, 158. The Court of Appeals further held that 

“statements made in connection with acts of concealment performed long after the 

conspirators have realized all benefits from the offense which they had agreed to 

commit” are statements that “occurr[ed] after the conspirators attained their principal aim 

and are, therefore, ordinarily inadmissible.” Id. at 158. Rivenbark also rejected “the 

theory that every criminal conspiracy includes, by implication, a subsidiary conspiracy to 

conceal evidence of the substantive offense that the conspirators agreed to commit.” Id. 

See State v. Payne, No. 85, Sept. Term 2013, 2014 WL 6979255, at *14-15 (Md. Dec. 11, 

2014) (holding hearsay statements made after the commission of the murder could not be 

admitted as statements of a co-conspirator where state failed to prove defendant and co-

conspirator were part of conspiracy to conceal the murder).    

 

In the present case, the wiretap recorded a conversation between appellant’s co-

conspirator and another individual about a week after the murder. This is very close to the 

time of the murder, and it’s arguable that since they were not arrested that the conspiracy 

was ongoing.  But it is more plausible that the statements were not made during the 

course of the conspiracy because the murder was already committed. Also, there were no 

statements made or evidence indicating that a conspiracy to conceal evidence of the 

murder existed. Here, it was simply a co-conspirator telling a third-person what had 

happened. 

 

According to the third transcript of the recording, the following exchange took 

place between Messrs. Taylor and Crocker: 
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[MR. CROCKER]: This is what I wanna know man. Straight 

up. This is me and you talking.  

 

[MR. TAYLOR]: What? 

 

[MR. CROCKER]: You know what I mean. Who the f[–]k, I 

already know what’s going on now, who the f[–]k told them 

to go get yo? (inaudible) 

 

[MR. TAYLOR]: To go get who? 

 

[MR. CROCKER]: Ace, who told who? 

 

[MR. TAYLOR]: (inaudible) and them? 

 

[MR. CROCKER]: Yeah. 

 

[MR. TAYLOR]: He was told by Marty to go do it. But 

here’s what was told. I was in the room, know what I’m 

saying. (inaudible). Marty established that, like three, four 

times he said it a whole bunch of times, know what I mean, so 

I’m going around the corner (inaudible) Ace is pulling off 

down the street.  

 

(inaudible) They’re half masked up and all that (inaudible) 

 

(Emphasis added). At trial, Mr. Taylor identified appellant as “Marty.” 

 

As the conversation in Mr. Crocker’s car unfolded, Mr. Taylor named the 

remaining co-conspirators: 

 

[MR. CROCKER]: (inaudible) Who all went? 

 

[MR. TAYLOR]: Me, Hom[m]o, Keenan, KP 

 

[MR. CROCKER]: Crazy, man. 

 

According to Mr. Taylor’s trial testimony, Stewart Desbagne is “Hommo” a.k.a 

“Homicide”, Keenan is Keenan Victor a.k.a. “Keem,” and “KP” is Kaleb Phillips. 
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ii. The erroneous admission of State’s Exhibit 20 was harmless error 

 

 Although the State’s Exhibit 20 was improperly admitted into evidence, the 

quantum of evidence presented by the State greatly outweighs the necessity of the 

recording and any influence the recording would have had. We hold its admission was 

harmless error. 

 Harmless error review requires careful scrutiny of a potential error. This scrutiny 

arises from the impact harmless error review has on a defendant’s due process right to be 

convicted based upon proof beyond a reasonable doubt. See Dionas v. State, 436 Md. 97, 

108 (2013). The State, as beneficiary of the alleged error, must demonstrate “there is no 

reasonable possibility that the evidence complained of—whether erroneously admitted or 

excluded—may have contributed to the rendition of the guilty verdict.” Frobouck v. 

State, 212 Md. App. 262, 284 (2013) (quoting Dorsey, 276 Md. at 659). “[W]hen an 

appellant, in a criminal case, establishes error, unless a reviewing court, upon its own 

independent review of the record, is able to declare a belief, beyond a reasonable doubt, 

that the error in no way influenced the verdict, such error cannot be deemed “harmless” 

and a reversal is mandated. Such reviewing court must thus be satisfied that there is no 

reasonable possibility that the evidence complained of—whether erroneously admitted or 

excluded—may have contributed to the rendition of the guilty verdict.” Gutierrez v. 

State, 423 Md. 476, 500 (2011) (citation omitted). Based upon the record, the error must 

be “unimportant in relation to everything else the jury considered on the issue in question 

. . . .” Bellamy v. State, 403 Md. 308, 332 (2008) (citations omitted). 
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 The jury here had ample evidence to support its conviction of appellant. This is 

akin to the Frobouck case where appellant objected to the admission of statements made 

by officers investigating a marijuana grow-house to which they contended the appellant 

was connected. Frobouck, 212 Md. App. at 281–82. We found that admission of the 

statements, about the officer being dispatched to a rental property were not hearsay, and 

was harmless error because the significant amount of evidence presented far outweighed 

the potential influence of those statements. Id. at 284. In the present case, the testimony 

of Messrs. Taylor, Desbagne, and Phillips connects appellant with the killing of Mr. 

Fagans. Each of those three witnesses testified as to their presence at the scene of the 

shooting. Further, they all described appellant as either pleased or appreciative with the 

ultimate result. The testimony of Messrs. Crocker and Taylor regarding their 

conversation ties appellant to the killing as well, virtually rendering the admission of the 

recording unnecessary. On the first and second days of trial, Mr. Taylor testified as to the 

conversation he had with Mr. Crocker in the latter’s car. This included a verification that 

he told Mr. Crocker during that conversation about the killing of Mr. Fagans. The third 

day of trial, Mr. Crocker testified—evasively—regarding his conversation with Mr. 

Taylor. Both sides had opportunities to examine each witness on direct and cross before 

the CD was played during jury deliberations.  

 In addition, the jury was able to consider evidence provided by the investigators. 

Ronald Bevans, a crime-scene technician for the MSP, offered testimony regarding the 

processing of the scene where Mr. Fagans was found dead. In conjunction with Mr. 
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Bevans’ testimony, the State offered into evidence several crime scene photos that 

demonstrated how the shooting unfolded. Mr. Bevans testified as to those photos. 

Sergeant Cook then testified regarding his investigation and, specifically, about the 

process of making the recording between Messrs. Crocker and Taylor. He also confirmed 

that Mr. Taylor told Mr. Crocker what happened to Mr. Fagans.   

 The utility of the CD to the jury is especially diminished by the recording’s 

quality. By all accounts, the recording is very poor. The two transcripts of the recording 

provided by the parties contain several sections marked either “(unintelligible)” or 

“(indiscernible).”10 The conversation between Messrs. Crocker and Taylor is very 

difficult to follow when presented in writing. In addition, the jury only had access to the 

CD because the transcripts were produced on appeal. If the transcripts truly reflect what 

the jury may have heard on playback, we are unable to see how the jury could discern any 

incriminating statements from this seemingly inscrutable recording. Any information the 

jury may have gleaned from the recording appears de minimis, especially in light of the 

fact that each party to the conversation testified to its substance. Given the secret nature 

of jury deliberations, we cannot know the jury’s motivation for seeking playback of the 

CD. We can only state what we determine from the record—i.e., the recording itself was 

of questionable value to start with and of limited utility, especially in light of the mass of 

evidence presented. 

                                                 
10 The third transcript is much more intelligible. Despite the increased clarity, the 

transcript still contains numerous portions labeled “(inaudible).” 
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 It is difficult to see how the admission of the recording could have contributed to 

the jury’s verdict. There was a significant quantity of evidence aside from the recording 

that connected appellant to the shooting. All of the co-conspirators testified to appellant’s 

role in the shooting. The investigators described a crime scene that comported with what 

the co-conspirators recounted. Most significantly, Mr. Taylor’s testimony regarding the 

conversation clearly ties appellant to the shooting, rendering the CD particularly 

unnecessary.  

 This mass of evidence dwarfs the potential impact of the CD, thus, the circuit 

court’s erroneous admission was harmless.  

Additionally, appellant’s relevancy and bad-act arguments were not presented to 

the trial court, and therefore, is not preserved for our review.  

“It is well-settled that when specific grounds are given at trial for an objection, the 

party objecting will be held to those grounds and ordinarily waives any grounds not 

specified that are later raised on appeal. Klauenberg v. State, 355 Md. 528, 541 (1999)   

(citations omitted) (holding “[b]ecause [defendant] clarified the nature of his objection as 

to the broadness of the question and not as to the content, namely, that testimony about 

[defendant]’s conduct during the civil trial was bad acts evidence, [defendant] failed to 

preserve this issue for review.”). 
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Appellant did not make a general objection, but specifically stated “this is a 

recorded statement. Statements on this CD are between Larry Crocker and Cassone 

Taylor. It’s hearsay. There are – there could be statements on there that should be 

redacted that the jury shouldn’t hear. And that’s our objection to that.” (emphasis added). 

See Sifrit v. State, 383 Md. 116, 136 (2004) (rejecting a more detailed version of a theory 

for an objection on appeal than the theory advanced at trial, because it “would have to 

require trial courts to imagine all reasonable offshoots of the argument actually presented 

to them before making a ruling on admissibility. We decline to place such a substantial 

burden on the trial court.”). “‘[O]ur cases have consistently stated that when an objector 

sets forth the specific grounds for his objection . . . the objector will be bound by those 

grounds and will ordinarily be deemed to have waived other grounds not specified.’” Id. 

(citation omitted) (alteration in original). Therefore, appellant’s relevancy and bad acts 

arguments were not preserved for our review.  
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Even if preserved, we view the admission of the statement as harmless error rather 

than grounds for reversal of appellant’s convictions. “A defendant in a criminal case is 

entitled to a fair trial, but not necessarily a perfect one.” Gutierrez, 423 Md. at 499. The 

evidence on the record, as previously discussed, overwhelmingly shows that a mere 

reference to “crack smoking” on the recorded tape would not have persuaded the jury to 

render a guilty verdict when it would not have otherwise done so.11 Furthermore, these 

arguments center on the contents of the CD—contents we know were not admitted during 

the State’s case-in-chief, and contents we have really only started to comprehend after the 

submission of several transcripts by the parties. We do not see how the jury could discern 

prejudicial statements from this CD without the aid of any transcripts or other writings.  

Accordingly, even if appellant’s arguments were preserved, the statement 

constituted harmless error and no grounds exist for reversal on relevancy or bad-acts 

grounds.  

  

                                                 
11 According to third transcript of the recording, the following statement was 

made: 

MALE VOICE:  (Inaudible). Demarr said a guy’s up there 

selling weed (inaudible) that they want off the street, you see 

what I’m saying. (Inaudible) got a hit man. Demarr 

(inaudible) smokes crack. You know what I’m saying. She 

was like -- Demarr was like that’s (inaudible) like we don’t 

want anybody else (inaudible). Demarr understands that 

(inaudible). He’s the one who got charged. You know what I 

mean? 
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Moreover, appellant has not demonstrated that the record was so deficient that he 

was deprived of meaningful appellate review. The lack of a complete record is not an 

inherent ground for reversal because substitute statements or affidavits may be used to 

replace or substitute the record. See Wilson v. State, 334 Md. 469, 476 (1994). It is only 

where it is “impossible” to “adequately [] substitute for the record” that we may consider 

an appellant’s claim he was deprived of meaningful review. Id.  

The appellant bears the burden demonstrating this deprivation. He must first 

demonstrate he attempted to reconstruct the record, and where that is not possible, he 

must show the omissions are “not merely inconsequential, but are in some manner 

relevant on appeal.” Id. (internal quotations omitted). 

Appellant has carried his burden through the first step, and in so doing, is unable 

to demonstrate the record is so deficient that he will not receive meaningful review. He 

has filed an improved transcript of the recording in State’s Exhibit 20. The transcripts 

provide a degree of clarity to the recorded discussion that was not previously available. 

That transcript gave us adequate material to consider in our review. Moreover, were an 

improved transcript unavailable, the remainder of the record provides us with sufficient 

material upon which to base our review. All the parties to the recorded conversation—

both the participants and the recording investigator—testified to the contents of that 

conversation at appellant’s trial. We think the record contains a comprehensive level of 
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detail that provides us with a strong foundation for meaningful review of appellant’s 

questions.  

JUDGMENT OF THE CIRCUIT COURT OF 

WICOMICO COUNTY AFFIRMED. COSTS TO 

BE PAID BY APPELLANT. 


