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Appellant Joseph Leo Baumgarten was convicted in the Circuit Court for Howard 

County of theft of less than $1,000 in value, Md. Code (2002, Repl. Vol. 2012) Criminal 

Law Article (“CL”) and conspiracy to commit burglary in the first degree.  CL §§ 1-202 

and 6-202.  Baumgarten moved for acquittal of all charges at the close of evidence, arguing 

that there was insufficient evidence to support his convictions.  We hold that the State 

offered no more than proof of his association with his alleged co-conspirator, did not show 

that he possessed the stolen articles or present other evidence to support his convictions.  

Accordingly, we reverse. 

FACTS AND PROCEEDINGS 

On September 24, 2012, a burglary occurred at 3906 Clovelly Road in Howard 

County.  Christopher Meredith, the owner of the house, testified that he left for work at 

8:30 a.m. and returned to his home for lunch at around 2:00 p.m.  At that time, he saw that 

his kitchen door was open and part of the frame was split from the door.  He noticed a large 

bootprint on the door.  Officer Charles Reed of the Howard County Police Department 

responded and estimated that the footprint was made by a size 12 shoe.  While walking 

through the house with Officer Reed, Meredith noticed that he was missing about $10 - 

$20 in cash and two tickets to the September 27th Baltimore Ravens game against the 

Cleveland Browns.  A crime scene technician took seven partial latent prints from the 

scene, but these failed to produce a match.   

Meredith had received the Ravens tickets from a friend, so after the burglary, he 

called the friend to ask for the section and seat numbers of the tickets.  Meredith then gave 

this information to the police.  On September 27th, game day, two Baltimore City Police 
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officers approached the individuals sitting in those seats.  One of the individuals was Robert 

Pereira, the owner of Sports MVP, a store in Glen Burnie.  Pereira stated that a woman 

named Dianna Marketti came into his store and offered to sell him the Ravens-Browns 

tickets.1  Pereira stated that he had purchased the tickets for $100 each.  Based upon his 

interview of Pereira, Detective Nathan Guilfoyle determined that Marketti might be a 

possible suspect in the burglary.   

On October 4, 2012, Marketti was arrested while driving a dark blue 2005 Chrysler 

PT Cruiser.  Baumgarten was in the car with her and was also arrested.2  Police searched 

the vehicle and found a document in between the front passenger seat and center console, 

dated October 1, 2012, bearing Baumgarten’s name.  On October 5, officers searched 

Marketti’s residence while she was in custody.  The owner of the vehicle, Olivia Boyd, 

later testified that as of September 24, 2012, Marketti had been in possession of the vehicle 

for four and a half years.   

Baumgarten was charged with first degree burglary, fourth degree burglary, 

conspiracy to commit first degree burglary, theft of less than $1,000 in value, and malicious 

destruction of property valued less than $500.  During a trial held from August 5–7, 2013, 

the jury heard testimony from the Pereira and Boyd.  In addition, the State called two of 

Meredith’s neighbors. 

                                              
1 Pereira did not state in his testimony the exact date of the ticket sale; however, 

Baumgarten acknowledges that the tickets were sold “sometime between September 24 

and September 27, 2012.” 

2 Baumgarten has not challenged the legality of his arrest.   
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Alice Lu, Meredith’s next door neighbor, stated that she looked out her window 

between 10 and 11 a.m. on the day of the burglary and observed a dark blue “Chrysler 

Cruiser” parked on the road in front of her other neighbor’s house.  Lu believed she saw a 

woman sitting in the driver’s seat of the vehicle.  She did not mention seeing a man. 

On that same day, Michael Williamson was working in the backyard of a residence 

that was approximately one mile from the Meredith residence.  Between the hours of 10 

and 11 a.m., Williamson observed a dark blue Chrysler PT Cruiser drive past the house 

where he was working.  The car was driving at a low speed during the first few passes but 

increased its speed to 30-40 miles per hour when it passed the house the last time.  During 

its slower passes, Williamson said there was a white female driver with no passengers, but 

when the car drove past the house the last time, Williamson observed a white male in the 

passenger seat with her.  The white male was tall, was wearing a dark baseball cap, and 

had facial hair.   

Three photo stills were put in evidence from surveillance footage that was captured 

on September 26, 2012, at a business in central Maryland.  Each photo showed Marketti 

with a white male.  Based on several previous interactions with Baumgarten, Detective 

Guilfoyle identified the man with Marketti in the photo exhibits as Baumgarten.  One of 

these interactions was on October 4, after Baumgarten was arrested.  In the photos, 

Baumgarten had facial hair and was wearing a black Baltimore Ravens baseball hat.  This 

hat was placed in evidence.  The hat appeared to be the same hat he was wearing in the two 

exhibits.  During his investigation, Detective Guilfoyle learned that Marketti often stayed 

at Baumgarten’s residence.   
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The jury found Baumgarten guilty of conspiracy to commit burglary and theft, but 

could not reach a verdict on the other counts.  On December 13, 2013, Baumgarten was 

sentenced to 20-year prison term for conspiracy and 18 months for theft.  He appealed. 

QUESTION PRESENTED 

Was there evidence sufficient to sustain Appellant’s convictions?3 

STANDARD OF REVIEW 

 “When reviewing a sufficiency claim, our Court views the evidence, and all 

inferences fairly deducible from the evidence, in a light most favorable to the State.”  Alston 

v. State, 177 Md. App. 1, 41 (2007) (Quotation omitted).  We must, therefore, determine 

whether “any rational trier of fact could have found the essential elements of the crime 

beyond a reasonable doubt.”  Bible v. State, 411 Md. 138, 156 (2009) (quoting Jackson v. 

Virginia, 443 U.S. 307, 319 (1979) (emphasis in original) (Quotation marks omitted).   

“The jury as fact-finder possesses the ability to choose among differing inferences 

that might possibly be made from a factual situation and we must give deference to all 

reasonable inferences that the fact-finder draws, regardless of whether we would have 

chosen a different reasonable inference.”  Id. (Quotation omitted).  Instead, we will affirm 

if the evidence “either showed directly, or circumstantially, or supported a rational 

inference of facts which could fairly convince a trier of fact of the defendant’s guilt of the 

offenses charged beyond a reasonable doubt.”  State v. Stanley, 351 Md. 733, 750 (1998).  

                                              
3 Baumgarten also asked, “[m]ust Appellant’s convictions be reversed as a result of 

improper prosecutorial closing and rebuttal argument?” Although much of Baumgarten’s 

appeal concerns the State’s closing argument, we need not reach that issue because, for 

other reasons discussed below, his convictions should be reversed. 
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In this inquiry, “we do not distinguish between circumstantial and direct evidence because 

[a] conviction may be sustained on the basis of a single strand of direct evidence or 

successive links of circumstantial evidence.”  Donati v. State, 215 Md. App. 686, 718 cert. 

denied, 438 Md. 143 (2014) (Quotation omitted).   

  Our task is to first examine the evidence presented and the elements of the crime 

to be proven.  However, a gap between the evidence and the elements cannot be bridged 

by conjecture or speculation.  See Taylor v. State, 346 Md. at 458 (“A conviction resting 

on circumstantial evidence alone, however, cannot be sustained on proof amounting only 

to strong suspicion or mere probability.”)  In a jury trial, the jury is the “final arbiter of 

facts,” tasked with applying their “own common sense and backgrounds to make 

reasonable inferences from facts presented to reach an outcome.”  See State v. Suddith, 379 

Md. 425, 446-47 (2004) (Citation omitted).  Yet we cannot affirm a conviction that relies 

on an inference that cannot be supported by the evidence.  Id.   

Baumgarten has challenged the sufficiency of the evidence supporting his 

conspiracy and theft convictions.  We examine each in turn. 

I. Evidence of Conspiracy 

“A criminal conspiracy consists of the combination of two or more persons to 

accomplish some unlawful purpose, or to accomplish a lawful purpose by unlawful 

means.”  Carroll v. State, 428 Md. 679, 696-97 (2012).  To support a conspiracy 

conviction, therefore, the State must prove beyond a reasonable doubt that an agreement 

was formed.  Id.  The crime is complete when the agreement is formed, and no overt acts 

are necessary to prove a conspiracy.  Id. at 697 (Citation omitted).   
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We have long held that the State does not need to prove the existence of a formal 

conspiratorial agreement.  See, e.g., Quaglione v. State, 15 Md. App. 571 (1972).  Instead, 

“the agreement at the heart of a conspiracy need not be formal or spoken, provided there is 

a meeting of the minds reflecting a unity of purpose and design.”  Carroll, 428 Md. at 696-

97 (Quotation omitted); Alston, 177 Md. App. at 42 (“Conspiracy may be proven through 

circumstantial evidence, from which an inference of a common design may be shown.”).   

Baumgarten claims the sole basis for his conviction was his association with 

Marketti.  He argues that the State did not produce any testimonial or other evidence 

establishing his involvement in the burglary.  The State responds that the evidence showed 

instances where Marketti and Baumgarten were together near the date of the burglary, and 

that the jury could reasonably infer from these actions that they had formed a conspiratorial 

agreement.   

There was no evidence linking Baumgarten to the scene, at that date, save for 

Williamson’s observation that Marketti drove off with a “tall” white male with facial hair 

wearing a dark baseball cap.  Even if we could assume that it was a strong man who kicked 

in the door wearing size 12 shoes, the State never offered evidence of Baumgarten’s height, 

weight, or shoe size.  This is far too general a description of a defendant to implicate him 

in the burglary. 

The State’s theory of the case was that Baumgarten and Marketti agreed to commit 

a burglary and that their concurrent actions on that day are evidence of that agreement.  

Because Marketti was in possession of recently stolen goods taken in a burglary, there was 

sufficient evidence to implicate her in the burglary.  Molter v. State, 201 Md. App. 155, 
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169 (2011) (“[P]ossession of recently stolen goods, absent a satisfactory explanation, 

permits the drawing of an inference . . . that the possessor was the thief . . . or, where the 

theft was compounded, that the possessor was also the burglar . . . or the robber”) 

(emphasis in original) (Quotation omitted).  However, to implicate Baumgarten as a co-

conspirator, the State needed to show either direct evidence of the couple’s conspiratorial 

agreement or circumstantial evidence, but not mere speculation.   

The State had no evidence that the two ever communicated their agreement to each 

other, but instead sought to show that they supported each other in carrying out the crime.  

These actions were thought to prove they shared a “common design.”    See McMillian v. 

State, 325 Md. 272, 292 (1992) (“The existence of a conspiracy can be established from 

circumstantial evidence from which an inference of common design may be drawn”).  We 

have recognized that “[t]he concurrence of actions by the co-conspirators on a material 

point is sufficient to allow the jury to presume a concurrence of sentiment and, therefore, 

the existence of a conspiracy.”  Acquah v. State, 113 Md. App. 29, 50 (1996) (Citation 

omitted).  However, jurors are often instructed that “[m]ere similarity of conduct among 

various persons, however, does not, in itself, establish a conspiracy.”  See Maryland 

Criminal Jury Instructions and Commentary, 4:21 (2009). 

After providing only tenuous evidence linking Baumgarten to the crime scene, the 

State failed to show any other evidence that he was with Marketti on the day of the crime.  

Instead, they showed a photograph taken two days later which showed the two together, 

and that Baumgarten’s document was found in the PT Cruiser, eight days later.  All a jury 

could reasonably infer from this is that the two knew each other and spent time together in 
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the days following the burglary.  None of this evidence shows a common design to commit 

the burglary.  The State never showed that Baumgarten was in possession of the stolen 

property, or that he assisted Marketti in selling the tickets.  For these reasons, we cannot 

conclude from the facts presented by the State that the parties had reached a “meeting of 

the minds reflecting a unity of purpose and design.”  Carroll, 428 Md. at 696-97.  Thus, 

Baumgarten’s conspiracy conviction must be reversed. 

II. Evidence of Theft 

Baumgarten also claims there was insufficient evidence of theft.  The State responds 

that, as a threshold matter, he failed to preserve this issue for appeal because his motion for 

judgment of acquittal at the end of the State’s case and at the close of all the evidence 

lacked the specificity required by Maryland Rule 4-324. 

Our authority to consider “the sufficiency of the evidence to sustain a conviction in 

a criminal cause tried before a jury is dependent upon the denial of a motion for judgment 

of acquittal duly made by the defendant.”  Warfield v. State, 315 Md. 474, 483 (1989).   

Maryland Rule 4-324(a) reads: 

A defendant may move for judgment of acquittal on one or more counts, or 

on one or more degrees of an offense which by law is divided into degrees, 

at the close of the evidence offered by the State and, in a jury trial, at the 

close of all the evidence. The defendant shall state with particularity all 

reasons why the motion should be granted.  No objection to the motion for 

judgment of acquittal shall be necessary.  A defendant does not waive the 

right to make the motion by introducing evidence during the presentation of 

the State’s case. 

(Emphasis added).  Where the denial of a motion of acquittal is “predicated on the 

sufficiency of the evidence, the resolution of the propriety of the denial necessarily 
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encompasses a review of the sufficiency of the evidence.”  Warfield, 315 Md. at 484.  

Warfield, like this case, involved three theft-related charges, and Warfield moved for 

judgment of acquittal twice—at the close of the State’s case, and at the close of all 

evidence.  Id.   

In his first motion, he stated that “it’s pure conjecture, at this point, if it goes to the 

jury, that this Defendant took those coins . . . . and that would refer to all three Counts, 

actually.”  Warfield, 315 Md. at 486 (Emphasis added).  Specifically, “a jury would have 

to speculate (inaudible) conjecture to find that this Defendant took them, since there’s 

nothing else to tie him to this.  No physical evidence at all.  No sign that he had any coins 

in his pocket or hid them or anything else.”  Id.  The judge denied the motion.  In his second 

motion, he simply stated, “‘I would renew-renew my Motion for Acquittal on all three 

Counts.’”  Id. at 486-87.  This too was denied.   

The Court of Appeals reversed the conviction on sufficiency grounds and held that 

Warfield had preserve his objections by seeking to “renew” them. The Court concluded 

that Warfield’s first motion for acquittal encompassed “all three Counts” and satisfied Rule 

4-324(a)’s particularity requirement.  As to the second motion, the Court held that where a 

criminal defendant has already stated the sufficiency grounds on which they seek acquittal, 

there is no need to repeat them.  Warfield, 315 Md. at 487 (“When a defendant offers 

evidence on his own behalf after his motion for acquittal is denied, the motion is withdrawn 

and not subject to review.  But the reasons given for the motion are still within the ambit 

of the trial; they are not erased”). 
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Like in Warfield, Baumgarten moved for a judgment of acquittal twice.  At the close 

of the State’s case, Baumgarten stated:  

“I make a motion for judgment of acquittal as to all counts. 

. . . 

There is no evidence that Mr. Baumgarten was ever in possession of recently stolen 

property.  There are – there is no forensic evidence that the State’s brought to put to 

your attention, the jury’s attention as to any identifier as to who actually broke into 

Mr. Meredith’s house.   

. . . 

It would be count 11, . . . charged with stealing a pillowcase and two tickets of a 

Ravens game and assorted US coins.  No ev – corpus delicti of theft.  

(Emphasis added).  We hold that these statements sufficiently alerted the Court to the 

deficiencies in the State’s case and stated with particularity why there was insufficient 

evidence of theft, because it negated an element of the offense.  See, e.g., CL § 7-104(c)(1) 

(“A person may not possess stolen personal property knowing that it has been stolen, or 

believing that it probably has been stolen . . .”). 

Baumgarten made a second motion for judgment of acquittal at the close of all 

evidence: 

I would renew my motion for judgment of acquittal in light of the new 

evidence that’s been brought out through the three testifying witnesses.  

Particularly, that there is even more reason to not give the case to the jury, 

there is no evidence that Mr. Baumgarten was the principle [sic] actor or was, 

I think more the world I was looking for is relevant to the corpus delicti.  

Similarly, no evidence of a conspiracy.  And I incorporate all previous 

arguments as to the absence of Mr. Baumgarten’s participation as a 

principle [sic] or as an accessory to all the charges before you.   
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(Emphasis added).  The State argues that Baumgarten “made no reference at all to the theft 

count.”  We disagree.  Though not specifically using the word “theft,” Baumgarten did 

“renew” his first motion, which specifically addressed the elements of the theft count.   

Having already registered his objection to the theft evidence, this was sufficient to 

preserve the issue he had raised in his first motion for acquittal.  Warfield allows a 

defendant to “renew” his or her objection after the close of evidence, if the defendant had 

already made the objection in a motion for acquittal at the close of the State’s evidence.  

As such, the second motion for acquittal need not “stand alone.”  Warfield, 315 Md. at 487.  

We conclude that he could “renew” his objection to all of the charges, having previously 

stated the particularized basis for each.   By stating that he “incorporate[d] all previous 

arguments” about Baumgarten’s lack of participation as a principal or accessory to “all the 

charges,” he sought to establish that he did not possess stolen property, among other things.  

Baumgarten’s central argument as to his non-involvement, after all, was that there was 

never any evidence that he took or possessed the stolen goods at any time.  This statement 

surely alerted the court to a deficiency in the State’s evidence.  See Warfield, 315 Md. at 

487 (“The specific purpose of the mandate of the rule to particularize the reasons for the 

motion is to enable the trial judge to be aware of the precise basis for the defendant’s belief 

that the evidence is insufficient. Then the judge in determining the motion may fully 

appreciate the position of the defendant.”) 

As to the merits of Baumgarten’s argument, we also hold that there was insufficient 

evidence for his theft conviction.  The jury instruction explained that the State must prove: 
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(1) That the defendant willfully or knowingly obtained or exerted unauthorized 

control over the property of the owner; and 

(2) That the defendant had the purpose of depriving the owner of the property; and 

(3) The value of the property was less than $1,000. 

The State argues in its brief that there was sufficient evidence to prove that 

Baumgarten stole the Ravens tickets and change from Meredith.  Specifically, the State 

believes it is reasonable to infer that “while Marketti was in the car (as observed by Ms. 

Lu), Baumgarten was in the house stealing the Ravens tickets and the change.”  Yet as 

Baumgarten argues, there is no proof that Baumgarten was in the house or in the car with 

Marketti on the day of the burglary, aside from Williamson’s testimony that he saw a tall 

white man with facial hair and a baseball cap driving with Marketti.  There is also no 

evidence that Baumgarten ever possessed the Ravens tickets or the change.   

In Warfield, the Court found insufficient evidence to support a theft conviction.  315 

Md. at 492.  The Court noted that the stolen coins “did not appear to be in Warfield’s 

possession, nor [was] there even conjecture about how he may have disposed of it had he 

in fact taken it at that time.”  Id.  Moreover, even though there was evidence that Warfield 

was in the garage from which the coins were stolen, the Court noted the possible “rational 

inference” that Warfield was in fact shoveling snow at the time, despite the fact that he 

gave inconsistent explanations of his whereabouts.  Id.  Thus, “the only possible support 

for the notion that Warfield was the thief was his presence at the scene of the crime coupled 

with the fact that he gave more than one reason for being there.”  Id.  The Court reversed 

the conviction.   
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Here, we have a complete lack of explanation as to where Baumgarten was when 

the coins and tickets were taken.  In addition, there is no evidence the he ever possessed 

this property.  The best piece of evidence is a photograph taken on September 26, showing 

Marketti and Baumgarten together at a store in Glen Burnie; yet this does not prove that 

the two went to Pereira’s store together to sell the tickets, or that they shared possession.  

Although in some cases we have found joint-possessors of stolen property liable for theft, 

the State did not present evidence that Baumgarten ever was in possession of the tickets.  

See Davis v. State, 7 Md. App. 667, 669 (1969) (Citations omitted) (“[E]xclusive does not 

mean exclusively in one person; the possession can be joint”).   

Nor do we see how the State could have proved Baumgarten was guilty as an 

accomplice—a theory the State did not advance in its brief or at argument.  In any event, 

we note that even if he had been guilty of conspiracy, this would not necessarily make him 

an accomplice; “[i]t is well settled that aiding and abetting does not always require a 

conspiracy and that they are not the same offense.  Apostoledes v. State, 323 Md. 456, 463 

(1991) (Citation omitted).  “Indeed, it is even possible for A to encourage B to commit a 

crime so as to be liable as an accomplice without the facts also supporting the conclusion 

that A and B were co-conspirators.”  Id.  (Citation omitted.) 

An accomplice is a person who, as a result of his or her status as a party to 

an offense, is criminally responsible for a crime committed by another.  This 

responsibility, known as accomplice liability, takes two forms: (1) 

responsibility for the planned, or principal offense (or offenses), and (2) 

responsibility for other criminal acts incidental to the commission of the 

principal offense.  In order to establish complicity for the principal offense, 

the State must prove that the accused participated in the offense either as a 

principal in the second degree (aider and abettor) or as an accessory before 

the fact (inciter). In order to establish complicity for other crimes committed 
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during the course of the criminal episode, the State must prove that the 

accused participated in the principal offense either as a principal in the first 

degree (perpetrator), a principal in the second degree (aider and abettor) or 

as an accessory before the fact (inciter) and, in addition, the State must 

establish that the charged offense was done in furtherance of the commission 

of the principal offense or the escape therefrom.  

Sheppard v. State, 312 Md. 118, 122-23 (1992) (Citations omitted).  There was insufficient 

evidence to establish that Baumgarten committed the burglary—Williamson did not 

identify him as the man he saw in the car with Marketti, and there was no physical evidence 

linking him to the scene.  Instead, the State’s theory rested on his association with Marketti.  

Taking as true that the two shared a close relationship and that Baumgarten was in her car 

and with her in the days after the burglary, we can only speculate as to the nature of that 

association and those meetings.  Although Baumgarten was with Marketti in the days 

following her sale of the tickets, the State offered no evidence that he aided, abetted, or 

incited Marketti to commit a theft, aside from the allegations of conspiracy.   

Thus, we will not bridge the gap between the elements of theft and the state’s proof 

with speculation.  As we will not infer Baumgarten and Marketti formed a conspiratorial 

agreement, we will also not infer that Baumgarten committed a theft or aided Marketti in 

committing a theft.  We hold that the trial court erred in denying the motion for acquittal 

on the theft conviction.  Thus, we reverse the theft conviction, as well as the conspiracy 

conviction. 

JUDGMENTS OF THE CIRCUIT 

COURT FOR HOWARD COUNTY 

VACATED.  COSTS TO BE PAID BY  

HOWARD COUNTY. 


