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This appeal arises out of divorce proceedings between appellant, Craig Tinsky, and

appellee, Karen Lowy.  On May 10, 2013, the Circuit Court for Montgomery County entered

a judgment of absolute divorce.  As part of the judgment of absolute divorce, the court

ordered appellant, within five days, to either return two pieces of artwork to appellee or pay 

appellee $42,500.   Appellant did not comply, and appellee filed a motion for contempt.  On1

January 9, 2014, the court entered an order finding appellant in contempt and sentencing him

to four months of incarceration.  The order provided that appellant could purge himself of

contempt by paying $42,500 to appellee or returning the two pieces of artwork to appellee. 

  The next day, appellant filed an emergency motion for reconsideration.  On

February 10, 2014, the court denied the motion.  Appellant’s counsel filed a timely appeal

and presents three questions for review, which we combine and rephrase, as follows:2

 The two pieces of artwork were: 1) a bronze sculpture entitled “Man Lying on his1

side” by the artist Sean Henry and 2) a 70" x 42" photograph entitled “Gape” by the artist

Mark Koven. 

 Appellant’s questions were:2

1. Whether the lower court abused its discretion in finding, without any

evidentiary support, that Appellant had a present ability to pay the

$42,500 purge amount of the contempt order, despite the stark evidence

in the record demonstrating Appellant’s dire financial situation?

2. Whether the lower court abused its discretion by incarcerating

Appellant for four months for civil contempt, even though there was no

evidence that Appellant had the ability to comply with the purge order,

and where civil contempt is intended to coerce, not to punish?

3. Whether Appellant’s incarceration for civil contempt, due to his failure

to pay the ordered monetary award amount under Family Law § 8-205,
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1. Did the trial court abuse its discretion in finding that Tinsky had the

present ability to comply with the court order?

2. Did the lower court abuse its discretion by incarcerating Tinsky?

We conclude that the court abused its discretion in finding that appellant had the

present ability to pay and in incarcerating him.  Accordingly, we reverse the contempt order. 

BACKGROUND

On May 16, 2013, appellee filed a motion to adjudicate appellant in contempt.  On

September 17, 2013, appellee filed a motion to compel discovery, informing the court that

appellant had not provided a response to her request for production of documents.  Appellee

requested that appellant be barred from producing evidence at trial if he failed to comply with

an order compelling discovery.  On November 5, 2013, the court granted appellee’s motion

to compel and ordered appellant to respond to each and every request for production of

documents within five days of the entry of the order. 

The court scheduled a hearing on appellee’s motion for contempt on November 8,

2013.  On that day, the parties appeared before the administrative judge to request a

postponement because appellant’s attorney was unavailable.  Appellant represented to the 

court that he had provided discovery responses to his attorney, but explained that his attorney

had been hospitalized before he was able to provide the discovery to appellee’s attorney. 

(...continued)2

was unconstitutional in light of Maryland’s constitutional prohibition

against imprisonment for debt?
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Appellant testified, under oath, that he sold the artwork for approximately $30,000 and that

he had already spent all of the money.  The court advised appellant to find another attorney

to represent him, and postponed the hearing to December 20, 2013. 

On  November 15, 2013, appellee filed a motion for sanctions based on appellant’s

failure to comply with the order compelling discovery and requested that appellant be

prohibited from presenting any evidence or participating in the contempt hearing.  On

December 16, 2013, the court granted appellee’s motion and ordered that appellant was

precluded from presenting evidence on any matter that was requested but not provided in

discovery.  

On December 20, 2013, appellant, representing himself, appeared at the contempt

hearing.  He again represented to the court that he had given his discovery responses to his

attorney, but that his attorney had not delivered them to appellee’s attorney.  Despite the

December 16 order, the court permitted appellant to testify.  Apparently, the court interpreted

its order as being limited to the introduction of documents.

Appellant testified that, before he sold the artwork, he contacted several attorneys who

advised that he was allowed to sell the artwork, despite the court order, because he had a

power of attorney from appellee that predated the divorce decree.  Appellant also testified

that he sold both pieces of artwork to the art gallery from which he had initially purchased

the pieces.  According to his testimony, he sold the bronze sculpture for $28,000 in

December of 2012 and sold the photograph for $3,000 in March or April of 2013.  Appellant
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testified that he “used all of the money from the sale to pay rent so that [he] would have a

stable place for the children to stay[.]”  He explained that the money was gone within days

of receiving it because he “paid for nearly a year of rent in advance with the proceeds of the

sale.”  

After the testimony concluded, the court asked appellee’s attorney to address the issue

of appellant’s present ability to pay.  Appellee’s attorney responded that he was unaware of

appellant’s present ability to pay because appellant had not complied with the order

compelling discovery.  He explained that, as far as he was concerned, appellant was still in

possession of the artwork because he had not provided any documentation of the sale. 

Appellant reiterated that he was not in possession of the artwork and he did not have the

ability to pay.   

The court ultimately found appellant in willful contempt of court.  With respect to

sanctions, appellant argued that civil contempt is not punitive and “incarceration can only be

instituted to encourage or force the defendant to comply.”  Appellant further argued that the

court would have to determine his ability to pay and issue a purge that was consistent with

that amount because the court could not impose a purge amount that he was incapable of

paying.  

The court found that appellant “would have an ability to pay the purge of $30,000.” 

After further discussion with the parties, however, the court set the purge amount at $42,500,

the value of the artwork as determined in the divorce proceeding, gave appellant fifteen days
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to purge the contempt by returning the artwork or paying the money, and scheduled a

sentencing hearing for January 3, 2014.  Appellant stated again that he did not have the

ability to pay and he was unable to turn over the artwork in compliance with the judgment

of divorce because it was no longer in his possession.  

At the sentencing hearing, appellant appeared with counsel.  In the interim, counsel

explained, appellant had repurchased the photograph and was prepared to turn it over to

appellee, but he had not been able to purchase the bronze sculpture.  Counsel represented that

appellant did not have the present ability to pay its value and that incarcerating him would

not do anything to retrieve the money; instead, it would only punish him, which is not

permitted in civil contempt proceedings.  

The court stated that it did not believe appellant, pointing out that he came up with

some money to buy the photograph.  The court also referenced  representations by appellee’s

counsel that appellant had attempted to withdraw money from appellee’s bank account. 

Counsel for appellee argued that appellant had the burden to prove inability to pay and that

he failed to meet the burden when he did not produce documents.    

The court determined that incarceration was warranted and entered the January 9,

2014 order, referenced above. 
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DISCUSSION

Mootness

Before reaching the merits of this case, we must first consider whether this case is

moot because appellant has already served his four month sentence.  Appellant argues that

he has a “legal right to have an erroneous finding of contempt purged from [his] record”

because the adjudication of contempt is a matter of public record, which might affect his

ability to obtain employment, housing, and other benefits in the future. 

“A case is moot when there is ‘no longer an existing controversy when the case comes

before the Court or when there is no longer an effective remedy the Court could grant.’”

Bradford v. State, 199 Md. App. 175, 190 (2011) (quoting Suter v. Stuckey, 402 Md. 211,

219-20 (2007)).  This Court, however, “‘has discretion to decide a question which has

become moot.’”   Young v. Fauth, 158 Md. App. 105, 107 n.1 (2004) (quoting Woods v.

Constantine, 337 Md. 487, 489 (1995) (per curiam)).  This is because Maryland Rule

8-602(a)(10) “‘authorizes, rather than mandates[,] the dismissal of a moot appeal . . .’”  Id.

(quoting Woods, 337 Md. at 489). 

We exercise our discretion to address the merits because a finding of contempt is a

matter of public record, and even though appellant has served his sentence, the finding still

“leaves the defendant adjudged to have wilfully violated a court order and may well leave

the defendant subject to future punishment at the will of the court.”  Bryant v. Howard Cnty.

Dep’t of Soc. Servs., 387 Md. 30, 45 (2005).
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Merits

Appellant argues that the court erred by finding him in contempt because “the court

did not follow proper procedure in determining ability to pay as explicitly required in the case

law, rendering its decision without taking into account a record that was replete with clear

evidence that [he] could not pay the purge amount.”  

“[T]he purpose of civil contempt is to coerce or facilitate compliance with court

orders, [and, therefore,] the sanction imposed for civil contempt must provide for purging.”

Dodson v. Dodson, 380 Md. 438, 449 (2004) (internal quotation marks omitted).  “[I]n light

of the coercive nature of civil contempt, a present inability to comply with the prior court

order, or with the purging provision if it is different from the prior order, is a defense in a

civil contempt action and precludes the imposition of a penalty.”  Id.  As such, “in a

constructive civil contempt action there cannot even be a finding or adjudication that the

defendant is in contempt unless the defendant has the present ability to comply with the

earlier court order or with the purging provision.”  Id. at 450 (emphasis in original).  Finally,

“if the purge calls for the payment of money, the defendant must be given ‘the opportunity

to show that he or she is unable, rather than unwilling, at that time, to make the court-ordered

payments.’”  Arrington v. Dep’t of Human Res., 402 Md. 79, 102 (2007) (quoting Jones v.

State, 351 Md. 264, 281 (1998)). 

In civil contempt proceedings the purge must be one “which the defendant can

immediately meet in order to avoid [ ] incarceration.”  Arrington, 402 Md. at 103.  This is
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because “it is impermissible in a civil contempt action ‘to apply sanctions that are available

only in a criminal contempt case.’”  Arrington, 402 Md. at 101 (quoting Bryant, 387 Md. at

50) (emphasis in original).  “[C]onstructive civil and criminal contempts may not be charged

in a single petition and a civil contempt proceeding may not be converted into or merged with

a criminal contempt proceeding, [however,] criminal and civil constructive contempt

proceedings may occur sequentially or contemporaneously.”  Id. at  103.

As a discovery sanction, appellant was precluded from introducing documents, but he

was not precluded from testifying.  Appellant testified that he sold the artwork in question,

spent all of the money he received from the sale, and did not have the ability to comply with

the purge provision. We do not have to reach the question whether a court can preclude

evidence on an inability to pay based on a discovery violation, hold the offending party in

contempt, and impose a sanction of incarceration.  This is because appellant’s testimony was

evidence.  While it was controverted, it was uncontradicted.  There was no affirmative

evidence that appellant was able to pay $42,500 or return the artwork in question.

 The court initially found that appellant had the ability to pay a $30,000 purge amount

because that was the amount he received when he sold the artwork.  Then, the court raised

the purge amount to $42,500 based on the prior valuation of the artwork, but did not find that

appellant had the ability to pay the increased amount.  At the sentencing hearing, appellant’s

counsel advised the court that appellant had repurchased the piece of artwork entitled

“Gape[,]” and would be able to return it to appellee.  Nevertheless, the court continued to
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impose the full purge amount of $42,500 without giving appellant the opportunity to produce

any new evidence as to his inability to pay.  

The court mentioned several times that it did not believe appellant and stated that it

was “very disingenuous” for him to say that he thought he was permitted to sell the artwork. 

These types of comments indicate that the court sought to punish appellant for selling the

artwork, rather than to facilitate compliance with the court order.  As such, the court

erroneously converted the civil contempt proceeding into a criminal contempt proceeding

without following the proper procedure of instituting a new action to charge appellant with

criminal contempt.  See Arrington, 402 Md. at 105 (“One possibility, as we have noted, is to

terminate the civil contempt proceeding without a sanction and proceed with the filing of a

criminal contempt case.”).  Had a criminal contempt proceeding been initiated, the evidence

may very well have supported a finding of criminal contempt and a sentence of incarceration

– to punish and not to compel compliance.

CONTEMPT ORDER DATED JANUARY 9,

2014 BY THE CIRCUIT COURT FOR

MONTGOMERY COUNTY REVERSED. 

COSTS TO BE PAID BY APPELLEE.  
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