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 Appellant, Victoria Kelly, worked for appellees, Pinnacle Group LLC and its owner, 

Anthony D’Antonio (collectively, “Pinnacle”), as a companion care provider.  Kelly 

claimed that Pinnacle failed to pay her overtime wages for eighteen months from 2011 to 

2013 in violation of, inter alia, the Maryland Wage Payment and Collection Law 

(“WPCL”), Md. Code (1991, 2008 Repl. Vol.), Labor & Employment Article (“LE”)            

§ 3-501, et seq.1  Pinnacle filed a motion for summary judgment on January 16, 2014, 

                                              
1 WPCL provides, in pertinent part: 

 

LE § 3-502.  Payment of wage by employer.  (a)(1) Each employer: (i) shall 

set regular pay periods; and (ii) except as provided in paragraph (2) of this 

subsection, shall pay each employee at least once in every 2 weeks or twice 

in each month . . . .  

 

* * * 

 

LE § 3-505.  Payment on cessation of employment.  (a) Except as provided 

in subsection (b) of this section, each employer shall pay an employee or the 

authorized representative of an employee all wages due for work that the 

employee performed before the termination of employment, on or before the 

day on which the employee would have been paid the wages if the 

employment had not been terminated . . . . 

 

* * * 
 

LE § 3-507.2.  Recovery of unpaid wages. 

(a) Notwithstanding any remedy available under § 3-507 of this subtitle, if 

an employer fails to pay an employee in accordance with § 3-502 or § 3-505 

of this subtitle, after 2 weeks have elapsed from the date on which the 

employer is required to have paid the wages, the employee may bring an 

action against the employer to recover the unpaid wages. 

 

(b) If, in an action under subsection (a) of this section, a court finds that an 

employer withheld the wage of an employee in violation of this subtitle and 

not as a result of a bona fide dispute, the court may award the employee an 

amount not exceeding 3 times the wage, and reasonable counsel fees and 

other costs. 
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contending that Kelly’s claims could not proceed because, at the time, WPCL only 

concerned the timing of payments, not the amount of wages due.  On February 26, 2014, 

the Circuit Court for Wicomico County granted Pinnacle’s motion, agreeing with Pinnacle 

and citing what was controlling case law at the time of the decision.  While this case was 

still pending appeal, the Court of Appeals issued two opinions that had a different 

interpretation of WPCL ― under the new interpretation, WPCL concerns both the timing 

of payments and the amount of payments due.  Kelly asks that we reverse the circuit court’s 

grant of summary judgment based on new case law.2 

Facts 

 

 Kelly worked for Pinnacle as a companion care provider.  In that capacity, she 

provided care to clients in nursing and assisted living facilities and private homes.  Initially, 

Kelly was hired in 2003, but stopped working for Pinnacle some time thereafter.  In 2010, 

Kelly sought employment from Pinnacle again and was re-hired at a wage of $8.50 per 

hour.  In February 2011, Pinnacle raised Kelly’s hourly wage to $9.00 per hour.  Pinnacle 

                                              

 
2 Kelly presented the questions as: 

 

1.  Whether the Circuit Court’s decision regarding the scope of the WPCL 

must be reversed. 

 

2.  Whether an employer’s ignorance of a wage statute’s existence creates a 

bona fide dispute excusing the withholding of those wages under the WPCL. 

 

For the reasons that follow in this opinion, we answer only Kelly’s first question.   
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would again increase Kelly’s wage to $9.50 per hour in October 2011 and to $10.00 per 

hour in August 2012. 

Kelly filed this suit in the circuit court on June 10, 2013, claiming that she had not 

been adequately compensated for her overtime work for the past eighteen months pursuant 

to the Maryland Wage and Hour Law (“WHL”), LE § 3-401, et seq.; WPCL; and a theory 

of quantum meruit.3  Kelly alleged that, in the eighteen months before she filed her suit, 

her total work week hours alternated between 97 hours and 88 hours every other week.  

Kelly contended that she was entitled to overtime for every hour she worked in excess of 

40 hours of any one week, and that Pinnacle failed to pay her for any of her overtime work.  

Kelly averred that she twice requested her overtime pay from Pinnacle, but was told that 

she was an exempt employee and that the company did not have a policy of paying 

overtime.  In her suit, Kelly posited that Pinnacle withheld her overtime pay “without a 

good-faith basis to do so and/or without a legitimate dispute regarding the validity of 

[Kelly]’s entitlement to those wages even after she inquired about them.”  In her ad 

damnum clause, Kelly requested a judgment for her wages under WHL; her wages plus 

treble damages under WPCL; restitution for quantum meruit; pre- and post-judgment 

interest in all amounts owed; reasonable attorney fees under WHL and WPCL; and 

                                              
3 On December 19, 2013, Kelly filed an amended complaint to add Rhonda Russell 

as a plaintiff.  Russell claimed that Pinnacle owed her $3,124.92 for her unpaid overtime.  

Pinnacle gave Russell a check for $2,198.39 (with $926.53 withheld for federal and state 

taxes), which she accepted and negotiated.  Russell stipulated to the dismissal with 

prejudice of her claims against Pinnacle on February 5, 2014.  In an affidavit dated January 

30, 2014, Russell attested that she “decided not to pursue [her] claims in this lawsuit 

because [she] do[es] not want [her] employers to be upset with [her] and [she] do[es]n’t 

want them to cause [her] more stress.”   
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payment of employment taxes on all back wages owed.  She also demanded a jury trial on 

her WHL and WPCL claims.   

On October 16, 2013, Pinnacle sent a check for $15,067.21 to Kelly’s counsel.  In 

the letter, Pinnacle explained that it owed Kelly $21,413.25 for her overtime work, but that 

the check was not for the full amount because it withheld federal and state taxes of 

$6,346.04.  With the letter, Pinnacle included a Stipulation of Dismissal with Prejudice, 

which Pinnacle requested that Kelly’s counsel sign and return.   

Kelly, through counsel, responded to Pinnacle’s letter on October 25, 2013, and 

included the check Pinnacle sent to her.  Kelly denied that the check fully compensated her 

because it did “not appear to account for any interest that might have been earned on the 

money” and re-asserted her claim to treble damages under WPCL.  

Pinnacle responded to Kelly’s counsel on November 4, 2013.  Pinnacle inquired 

about how to pay Kelly because the check had been returned.  Pinnacle requested that 

Kelly’s counsel respond by November 7 to advise whether “to forward the check to you; 

otherwise, Pinnacle will pay [Kelly] through the normal payroll process.”  On        

November 7, 2013, Pinnacle sent Kelly’s counsel another letter, advising that while 

Pinnacle was “confident [the check] reflects all overtime due and owing, . . . the check was 

submitted to fulfill Pinnacle’s obligations to [Kelly], not to effectuate a settlement[.]”  

Pinnacle further advised that it would “send the check directly to Ms. Kelly.  What she 

does with it is entirely up to her.”  Kelly’s counsel did not respond until November 14, 

2013, at which time Kelly argued that the amount was still in dispute, but did not address 

where to send the funds.     
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Kelly eventually negotiated the check she received directly from Pinnacle.  In an 

affidavit dated January 30, 2014, Kelly claims she “cashed it because [she] then understood 

that it did not fully resolve the lawsuit.”    

 Pinnacle filed a motion for summary judgment on January 16, 2014, arguing that 

Pinnacle was entitled to judgment as a matter of law on all of Kelly’s claims.4  Pinnacle 

argued that WPCL is inapplicable to Kelly’s claim because WPCL “does not concern the 

amount of wages payable but rather the duty to pay whatever wages are due on a regular 

basis and to pay all that is due following termination of the employment.”  (Citing Friolo 

v. Frankel, 373 Md. 501, 513-54 (2004)).  Pinnacle posited that because Kelly could not 

bring a claim under WPCL according to Friolo, Kelly failed to state a claim upon which 

relief could be granted. 

Kelly filed an opposition to Pinnacle’s motion for summary judgment on       

February 3, 2014.5  She averred that there were “genuine and material factual disputes” 

that prevented Pinnacle’s request.  As to WPCL, Kelly contended that “because this precise 

issue of whether [WPCL] provides a remedy where overtime wages are not timely paid is 

pending before the Court of Appeals, [Kelly] respectfully submits that the case should be 

                                              
4 Pinnacle also filed a motion for summary judgment against Russell.  The court 

found this motion to be moot because Russell had been dismissed with prejudice at the 

time of the hearing on the motion. 

 
5 Kelly requested an extension of time to respond to Pinnacle’s motion for summary 

judgment on January 23, 2014.  Pinnacle filed an opposition to this motion on January 24, 

2014.  Before the court ruled on the motion, Kelly filed her opposition to the motion.  At 

the hearing on Pinnacle’s motion for summary judgment, all parties stipulated that Kelly’s 

motion was moot.  Kelly does not challenge this on appeal. 
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stayed pending the decision of the Court of Appeals’ [sic] on the scope of [WPCL].”  In 

the alternative, Kelly argued that her WPCL claim should survive because Pinnacle relied 

on “’federal courts’ misinterpretation of Maryland law, and one decision by the Court of 

Special Appeals, which is now also on review before the Court of Appeals.”  Kelly cited a 

brief submitted by the Maryland Department of Labor, Licensing and Regulation 

(“DLLR”), which asserted that the current interpretation under Marshall v. Safeway, Inc.,  

210 Md. App. 545 (2013) (“Marshall I”), was illogical, as controlling because DLLR’s 

opinion is entitled to “great deference.” 

Kelly filed her own motion for partial summary judgment on January 17, 2014.  She 

requested that the circuit court “find that ignorance of the law does not constitute a ‘bona 

fide dispute’ under WPCL.”  Pinnacle filed an opposition to Kelly’s motion on February 3, 

2014.  Pinnacle, again, argued that Kelly was not entitled to relief under WPCL because it 

“does not provide a remedy for an employee seeking unpaid overtime wages[,]” and that 

Kelly should have brought her claims pursuant to WHL.  According to Pinnacle, because 

Kelly did not properly plead her action, she failed to state a claim upon which relief could 

be granted.  

On February 19, 2014, the circuit court heard all pending motions.6  The court 

entered its opinion on February 26, 2014, granting Pinnacle summary judgment and 

denying Kelly’s motion for partial summary judgment.   

                                              
6 At that time, Kelly had an outstanding motion to compel Pinnacle to respond to 

requests for production and certain deposition questions.  Because the circuit court granted 

Pinnacle’s motion for summary judgment, it denied Kelly’s motion to compel as moot.  

Kelly does not challenge that finding on appeal.   
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The circuit court found that because Kelly’s WPCL was submitted under LE                

§ 3-507.2, she must allege violations of LE §§ 3-502 and 3-505 against Pinnacle to succeed.  

In her pleadings, Kelly claimed that LE § 3-502 “was violated because all of the wages she 

was due were not paid in her timely issued paychecks.”  Relying on Marshall I, 210 Md. 

App. at 563, the court found that her claim was untenable as it had “been rejected by the 

appellate courts.  [WPCL] concerns the duty to pay whatever wages are due on a regular 

basis and to pay all that is due following termination of the employment.”  (Quoting Friolo, 

373 Md. at 513) (internal quotation marks omitted).  Accordingly, the court rejected her 

claim that Pinnacle had violated LE § 3-502 and found that Kelly could not proceed under 

LE § 3-507.2 as a result. 

Similarly, the circuit court found Kelly’s argument regarding Pinnacle’s violations 

of LE § 3-505 unpersuasive.  The court noted that LE § 3-505 concerns “[p]ayment on 

cessation of employment” and “permits recovery of wages by terminated employees only.”  

Because Kelly still worked for Pinnacle, the court found that LE § 3-505 “plainly 

inapplicable.”  By making the findings that neither LE §§ 3-502 or 3-505 applied to Kelly’s 

case, the court dismissed her WPCL claim with prejudice.7  Because the court dismissed 

                                              

 
7 The circuit court also made findings regarding Kelly’s WHL and quantum meruit 

claims.  During the motions hearing, Kelly represented that her “unpaid overtime wages 

amounted to less than $4,000.00.”  The court found that “at most, $4,000.00 [was] at issue” 

under WHL, which was less than the amount in controversy required for a circuit court to 

have jurisdiction over the claim under Md. Code (1973, 2013 Repl. Vol.), Courts & Judicial 

Proceedings Article (“C&J”) § 4-401.  As a result, the court dismissed without prejudice 

her WHL claim.   
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Kelly’s WPCL claim, it denied her motion regarding “the interpretation of the term ‘bona 

fide dispute’ set forth in [WPCL]” as moot.  Kelly timely appealed.8 

Discussion 

Since the circuit court decided Kelly’s case, but while her case was pending on 

appeal, the Court of Appeals issued two cases interpreting WPCL ― Marshall v. Safeway 

Inc., 437 Md. 542 (2014) (“Marshall II”), and Peters.  Kelly asks this Court to reexamine 

her WPCL claim under the lens of the Marshall II and Peters holdings and reverse the 

circuit court’s finding that Kelly did not have a viable claim for a violation of LE § 3-502.9  

                                              

At argument Kelly argued that the circuit court did not have jurisdiction over the 

WPCL claim because even with treble damages the amount sought of $4,000 would only 

be $12,000.  Kelly’s belated argument is misplaced.  The circuit court would, in fact, have 

jurisdiction over the WPCL claim as the treble claim would be in excess of its concurrent 

jurisdiction with the district court where the amount in controversy exceeds $5,000 but is 

less than $30,000.  C&J § 4-402(d)(1)(i). 

 

Regarding Kelly’s quantum meruit claim, the circuit court found that there was no 

dispute that Kelly had an express employment contract with Pinnacle.  Because “a remedy 

under quantum meruit is generally unavailable when compensation of the parties is covered 

by an express contract[,]” the court found her claim to be barred.  Additionally, the court 

found that even if Kelly’s claim could survive, the amount in controversy that Kelly 

claimed was still only $4,000.00.  The court found that, like Kelly’s WHL claim, it lacked 

jurisdiction to hear Kelly’s quantum meruit claim.  Still, even though the court “concluded 

that the quantum meruit claim is likely barred,” the court dismissed without prejudice her 

quantum meruit claim to “permit the claim to be filed in District Court, should [Kelly] so 

choose.”   

 

Kelly does not challenge the WHL or the quantum meruit findings on appeal.   

 
8 Kelly asked this Court to stay these proceedings until the Court of Appeals decided 

Peters v. Early Health Care Giver, Inc., 439 Md. 646 (2014).  We denied her motion on 

April 25, 2014. 
9 On appeal, Kelly has abandoned her claim to damages for violations of LE                  

§ 3-505.  
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Kelly also asks us to determine whether a bona fide dispute existed in this case because 

“[o]ne party or the other will likely appeal the trial court’s eventual decision on the issue[.]”   

In response, Pinnacle contends that Kelly’s claim is no longer a justiciable 

controversy because it has already paid Kelly “in full, all owed overtime wages[.]”  

Pinnacle argues that because Kelly’s claims are moot, the circuit court’s decision granting 

it summary judgment is “unaffected by the decision in Peters.”  Pinnacle, too, asks this 

Court to determine whether this case stems from a bona fide dispute over Kelly’s claimed 

unpaid overtime.  Pinnacle avers that this question has already been decided by the circuit 

court’s denial of Kelly’s motion for partial summary judgment on this issue.  In the 

alternative, Pinnacle requests that we remand Kelly’s claim under WPCL to the circuit 

court for a trial.   

The circuit court relied on our decision in Marshall I in dismissing Kelly’s WPCL 

claim because LE § 3-502 was inapplicable and could not form a cause of action under LE 

§ 3-507.2.  We held, in Marshall I, that LE § 3-502: 

by its plain language . . . addresses only the timing of paydays and the 

prohibition against social security numbers on pay documents.  Read in 

conjunction with section 3-507.2(a), it is clear that WPCL only authorizes a 

private cause of action by a current employee when the employer “fail[ed] to 

pay” the employee on a set schedule (including paydays at least twice a 

month), or failed to pay the employee in advance when a payday fell on a 

non-workday. 

 

Marshall I, 210 Md. App. at 568-69 (emphasis in original) (footnote omitted).  At that time, 

we passed on the issue of “whether failure to pay an employee more than a ‘token amount’ 

of his or her wages could constitute a violation of section 3-502 because in the instant case 

Safeway did not fail to pay any of Marshall’s wages.”  Id. at 569. 
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In Marshall II, the Court of Appeals reviewed this Court’s interpretation of WPCL 

in Marshall I.  There, Judge Wilner addressed the very question we did not reach: 

We start with the very definition of “wage” in LE § 3-501(c)(1) ― “all 

compensation that is due to an employee for employment.”  (Emphasis 

added).  That is what §§ 3-502 and 3-505 relate to ― that is what must be 

paid at or by the specified times.  It is true, as we noted in Friolo and as 

focused on by the lower courts, that those sections are principally timing 

requirements, but what the timing relates to is what must be paid ― all 

compensation that is due. 

 

Marshall II, 437 Md. at 560 (emphasis in original).  Under Marshall II, an employee has a 

cause of action under LE § 3-507.2 for a wrongfully withheld wage, including wrongfully 

withheld overtime.  See id.  Peters reiterated this interpretation of LE § 3-507.2 ― “We 

reafirrm today that both the WHL and the WPCL are vehicles for recovering overtime 

wages. Without a doubt, Peters has a right to bring a private cause of action under the 

WPCL to recover any unlawfully withheld overtime wages.”  Peters, 439 Md. at 654-55 

(footnote omitted).   

 As the Court of Appeals’ new interpretation of WPCL under Marshall II and Peters 

provides Kelly a cause of action under LE § 3-507.2 for wrongfully withheld overtime 

wages in violation of LE § 3-502, Kelly must receive the benefit of this interpretation in 

her case on appeal.  See Polakoff v. Turner, 385 Md. 467 (2005) (“the general rule in 

Maryland is that a new interpretation of a statute applies to the case before the court and to 

all cases pending where the issue has been preserved for appellate review”) (citation 

omitted); see also Woman’s Club of Chevy Chase v. State Tax Comm’n, 195 Md. 16, 19 

(1950) (an “appellate court is bound to decide a case according to existing laws, even 

though a judgment rightful when rendered by the court below should be reversed as a 
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consequence”) (citations omitted).  We are thus required to reverse the circuit court’s grant 

of summary judgment in favor of Pinnacle.   

 Although we reverse summary judgment, we are not able to reach the question of 

whether a bona fide dispute exists in this case.  Kelly submitted this question in her motion 

for partial summary judgment, but as we noted, supra, the circuit court dismissed her 

motion as moot.  Indeed, the circuit court made no factual determinations, except that at 

most $4,000.00 of unpaid overtime wages were in controversy.  Without such findings, we 

are unable to review the issue presented: specifically, whether a bona fide dispute existed 

regarding payment of Kelly’s overtime wages.  See Md. Rule 8-131 (restricting the scope 

of appellate review to issues that “plainly appears by the record to have been decided by 

the trial court[.]”). 

We can, therefore, remand this case with restrictions.  First, because Kelly can bring 

a WPCL claim for her unpaid overtime wages in violation of LE § 3-502 (and Pinnacle 

does not dispute that they were wrongly withheld), it must be determined whether it was 

the “result of a bona fide dispute” between the parties at the time the wages were due.10  

See LE § 3-507.2.  This may require specific factual findings by a fact finder (be it a judge 

or a jury).  Second, if the fact finder finds that there was not a bona fide dispute between 

                                              
10 In making this determination, the circuit court must decide the issue that Kelly 

requested this Court to settle: “[w]hether an employer’s ignorance of a wage statute’s 

existence creates a bona fide dispute excusing the withholding of those wages under the 

WPCL.”   
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the parties about Kelly’s wages at the time that the overtime payments were due, it may 

proceed to the ultimate question of damages.   

JUDGMENT OF THE CIRCUIT COURT 

FOR WICOMICO COUNTY REVERSED.  

CASE REMANDED FOR FURTHER 

PROCEEDINGS NOT INCONSISTENT 

WITH THIS OPINION.  COSTS TO BE 

PAID BY APPELLEES. 

 


