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In 1989 appellant Bryant McArthur was convicted in the Circuit Court for Baltimore

City of second-degree murder, unlawful use of a handgun in the commission of a crime of

violence, and unlawfully wearing, carrying, or transporting a handgun.  After this Court

reversed the convictions because of the admission of inadmissible hearsay, McArthur was

retried and convicted once again on each of those charges in 1991.  The court sentenced him

to 30 years in prison for the murder conviction; 20 years, consecutive to the murder sentence,

for the use of a handgun conviction; and three years, concurrent with the murder sentence,

for the carrying of a handgun conviction.

Eighteen years later, in 2009, McArthur filed a pro se motion for a new trial based on

a claim of newly discovered evidence.  The circuit court denied the motion, but this Court

vacated that order and remanded with instructions for the court to adjudicate McArthur’s

motion as a petition for writ of actual innocence.  

On remand, the court denied McArthur’s petition, and McArthur took a timely appeal.

QUESTION PRESENTED

McArthur presents two questions for our review, which we shall restate and

consolidate as one question: did the circuit court err or abuse its discretion in denying

McArthur’s petition for writ of actual innocence?1

 McArthur originally phrased his questions for review as follows:1

I. Did the lower court erroneously conclude that the appellant could have

exercised due diligence and discovered the police report [CC

#5D-19087], from Steven Carver before 2009? [sic] and, before the

appellant’s April 1991 trial?

(continued...)



For the reasons discussed below, we shall affirm the circuit court’s ruling on two

grounds.  First, the court did not abuse its discretion in finding that McArthur had failed to

act with due diligence to discover the alleged newly discovered evidence within one year

after the imposition of his sentence.  See Code (2008 Repl. Vol., 2014 Supp.), § 8-301(a)(2)

of the Criminal Procedure Article (“CP”); Md. Rule 4-331(c)(1).  Second, the court did not

abuse its discretion in ruling that McArthur failed to demonstrate, as required by statute, that

the alleged newly-discovered evidence created a “substantial or significant possibility that

the result [of the trial] may have been different.”  CP § 8-301(a)(1).

FACTUAL AND PROCEDURAL BACKGROUND

The convictions stemmed from events that occurred on September 28, 1988.  In an

unreported decision affirming McArthur’s convictions, this Court described those events as

follows:

On the evening of September 28, 1988, McArthur encountered

Damon Barrett on Old York Road in Baltimore City.  McArthur

and Barrett argued.  When a bystander got between the two men

and tried to break up the argument, Barrett reached past the

bystander and struck McArthur with his fist.  McArthur backed

up, pulled out a handgun, and shot Barrett to death.

 (...continued)1

II. Did the lower court erroneously conclude that the appellant failed to

establish how the newly discovered evidence would effect [sic] the trier

of fact[?] For example, by failing to consider the fact that the State’s

failure to disclose CC #5D-19087 deprived the appellant of pursuing

other leads, theories and present a viable defense?
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McArthur v. State (“McArthur II”), No. 853, Sept. Term, 1991, slip op. at 1 (per curiam)

(filed Mar. 31, 1992).2

McArthur never denied that he shot Barrett.  To the contrary, testifying in his own

defense at both of his trials, McArthur openly admitted that he shot Barrett.  See McArthur

v. State (“McArthur III”), No. 18910119-21/7153, slip op. at 5 (Cir. Ct. Balt. City Mar. 31,

1997).  Moreover, during opening statements in the second trial, McArthur’s counsel

admitted that McArthur had shot and killed Barrett: “I’m telling you right now that Bryant

McArthur shot Damon Barrett; that as a result of Mr. McArthur shooting Damon Barrett, he

died.”  Id., slip op. at 1 (quoting trial transcript of Apr. 23, 1991).  Similarly, on

cross-examination in the second trial, the State asked McArthur to clarify whether he was

denying that he was “the one who shot Damon Barrett that night” with “a .9mm handgun.” 

McArthur answered, “No, I’m not.”   Id., slip op. at 6. (quoting trial transcript).

Instead of denying that he had shot Barrett or claiming that someone else had shot

him, McArthur claimed to have acted in self-defense.  He testified that, after Barrett had

punched him in the face, McArthur observed a “hand-sized” “shiny object” in Barrett’s

waistband.  See id., slip op. at 5.  Thus McArthur testified that he believed that Barrett was

armed and that he shot Barrett to defend himself.  See id.

 In determining some of the facts established at McArthur’s trial, we must rely on the2

previous decisions in McArthur’s direct appeals and post-conviction challenges, because the

only transcript in the record now before this Court is that of the “actual innocence” hearing.
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Later, in closing argument in the second trial, McArthur’s counsel reviewed the

evidence supporting his contention that his client had acted in self-defense:

Let’s talk about self-defense.  The State has the burden of

persuading you beyond a reasonable doubt that it wasn’t

self-defense. . . . [D]id he have a reasonable belief that his

safety, his life was in jeopardy?  Well, let’s identify what the

evidence is.  One witness testified to his observation of a shiny

object; [Mr. Barrett’s] jeans jacket . . . [which was worn to

conceal something], and the gun that Mr. McArthur says [sic]. 

You have to take all of that into account.  In fact, Mr.

McArthur’s testimony was clear. . . .

Self-defense.  Has the State proven beyond a reasonable doubt

that Mr. McArthur did not act in self-defense?  Well, if they’re

saying the fact that he shot three times means he used more

force than was reasonable, let’s just think about that.  Three

shots were fired.  Only upon discharging the third projectile did

the decedent hit the ground.  Only upon the third projectile.  Not

the first or the second.  Uncontradicted testimony that he

remained standing. . . .

Id. (quoting trial transcript) (alterations in original).

In short, at his trials, McArthur repeatedly asserted that he had shot and killed the

victim, but that the killing was excused because he had done so to defend himself.

After this Court upheld McArthur’s convictions on appeal from the second trial, he

made various unsuccessful attempts to challenge them.   Then, in June 2009, McArthur3

 In 1997, McArthur filed a petition under the Maryland Uniform Post-Conviction3

Procedure Act, alleging ineffective assistance of counsel.  The circuit court denied that

petition.  McArthur later moved to re-open his post-conviction proceeding, which the court

denied.  McArthur lastly filed a habeas petition in federal court, seeking relief under 28

U.S.C. § 2254.  In 1998, the federal court denied that effort.
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moved for a new trial, under Md. Rule 4-331(c), on the basis of newly discovered,

exculpatory evidence.  McArthur claimed to have received the evidence from a fellow inmate

in January 2009.

The newly discovered evidence consisted of a police report dated April 10, 1989,

about six months after the murder for which McArthur was convicted.  The police report

concerned an assault on a person named Denise Brewer by one Darnell Armstead.  The

police report, relaying what Brewer had stated, read as follows: “[T]he reason he [her

assailant] shot at her [was] because she know that he had just shot and killed a man name[d]

Damin on Old York Rd. near Wilson Park.”

Although the police report does not contain any information about when Armstead

allegedly shot “Damin” on Old York Road, McArthur claimed that it related to his case

because he had been convicted of murdering “Damon” Barrett on Old York Road.  He also

claimed that the State had withheld the police report in violation of Brady v. Maryland, 373

U.S. 83 (1963). 

On June 18, 2009, the circuit court denied McArthur’s motion for a new trial, without

a hearing, because he had not filed it within one year of the imposition of his sentence, as

Rule 4-331(c) requires.  While his appeal was pending, however, the actual innocence statute,

CP § 8-301, became effective, and the Court of Appeals held that it applied retroactively. 

State v. Matthews, 415 Md. 286 (2010).  Consequently, this Court vacated the dismissal of
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McArthur’s motion and remanded the case with instructions for the circuit court to proceed

as if he had filed a petition for writ of actual innocence.

Upon remand, the circuit court held a hearing to decide the merits of McArthur’s

motion for a new trial, this time evaluating the motion under the actual innocence statute, CP

§ 8-301.  At the hearing, McArthur argued that the statement in the police report amounted

to newly discovered evidence that created a substantial possibility that the result of his trial

would have been different.  McArthur contended that, as he had already been incarcerated

and awaiting trial on the date Brewer reportedly claimed to have been assaulted, she had

implicated Armstead both as her assailant in 1989 and as the murderer of Damon Barrett in

1988.

McArthur did not argue, however, that the police report proved that he played no role

in the shooting.  As McArthur had admitted to shooting Barrett, he now argued that the newly

discovered evidence demonstrated that Armstead was a second shooter who fired the fatal

third shot at the victim after McArthur had fired the first two.  McArthur argued that because

he did not have the police report of Brewer’s statement at the time of either of his trials, he

was prevented from arguing alternative theories of innocence.  McArthur further argued that

at the time of his trial he could not have discovered the information in this police report,

through reasonable efforts, within the one-year period mandated by Rule 4-331(c).

After the hearing, the circuit court issued a written memorandum denying McArthur’s

petition.  The court found that McArthur had not exercised due diligence to discover this
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evidence in time to move for a new trial under Rule 4-331(c).  The court then held that, in

any event, under CP § 8-301, McArthur had failed in his burden of demonstrating that, had

the newly discovered evidence been presented at trial, there was a “substantial or significant

possibility” that the outcome may have been different.  The court observed: “At trial, the

defense was self-defense.  Petitioner admitted to shooting Damon Barrett at trial; not arguing

that someone else committed the murder.  Petitioner cannot now change his defense.”

DISCUSSION

McArthur asserts two reasons why, in his view, the circuit court abused its discretion

in denying his petition for writ of actual innocence.  First, McArthur argues that the court

clearly erred in finding that he had failed to exercise due diligence to attempt to discover the

purported newly discovered evidence.  Second, McArthur argues that the trial court abused

its discretion in concluding that had the newly discovered evidence been presented at

McArthur’s 1991 trial, it would not have affected the outcome.  We disagree with

McArthur’s arguments.

I. The Legal Standard for Petitions for Writs of Actual Innocence

To prevail on a petition for a writ of actual innocence under CP section 8-301,

McArthur had the burden to persuade the circuit court both: (1) that the police report (or its

contents) was newly discovered evidence that he could not, in the exercise of due diligence,

have discovered in time to move for a new trial under Rule 4-331; and (2) “that this newly

discovered evidence creates a substantial or significant possibility that the result at his trial
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‘may have been different.’”  Ward v. State, ___ Md. App. ___, No. 2171, Sept. Term, 2012,

slip op. at 10 (filed Jan. 29, 2015); Hawes v. State, 216 Md. App. 105, 133 (2014) (citing CP

§ 8-301).  To show that the result “may have been different,” McArthur must show that his

conviction “is based on an offense that [he] did not commit[.] ”  Md. Rule 4-332(d); see

Yonga v. State, ___ Md. App. ___, No. 2441, Sept. Term, 2013, slip op. at 14-16 (filed Jan.

28, 2015).4

“[D]ecisions on the merits of requests for new trials based on newly discovered

evidence, whether filed pursuant to Rule 4-331 or [CP] § 8-301, are committed to the hearing

court’s sound discretion.”  Douglas v. State, 423 Md. 156, 188 (2011); see also Ward, slip

op. at 10; Yonga, slip op. at 8.  Generally, therefore, we apply an abuse of discretion standard

 CP § 8-301 states, in pertinent part:4

(a) A person charged by indictment or criminal information with a

crime triable in circuit court and convicted of that crime may, at any time, file

a petition for writ of actual innocence in the circuit court for the county in

which the conviction was imposed if the person claims that there is newly

discovered evidence that:

(1) creates a substantial or significant possibility that the result may

have been different, as that standard has been judicially determined; and

(2) could not have been discovered in time to move for a new trial

under Maryland Rule 4-331.

* * *

(g) A petitioner in a proceeding under this section has the burden of

proof.
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to review a circuit court’s ruling upon the merits of a petition for a writ of actual innocence. 

See Ward, slip op. at 10 (citing Keyes v. State, 215 Md. App. 660, 670 n.6 (2014)).  We do,

however, conduct a de novo review of the legal question of whether the circuit court applied

the correct standard in making its evaluation.  Ward, slip op. at 11 (citing Thompson v. State,

411 Md. 664, 683 (2010)); see State v. Seward, 220 Md. App. 1, 23-24 (2014); Hawes, 216

Md. App. at 134-35.

The circuit court neither erred nor abused its discretion, because McArthur did not

discharge his burden of proving that he could not have discovered the police report in time

to move for a new trial and that Brewer’s reported statement created a substantial or

significant possibility that the result may have been different.

II. The Circuit Court Did Not Abuse Its Discretion in Finding that McArthur Failed

to Exercise Due Diligence

To win a new trial on the basis of a claim of actual innocence, McArthur must do

more than merely show that he has newly discovered evidence; he must show that, in the

exercise of due diligence, he could not have discovered that evidence within a year of the

imposition of his sentence.  Jackson v. State, 216 Md. App. 347, 364 (2014) (citing Argyrou

v. State, 349 Md. 587, 605 (1998)).

Due diligence requires “‘that the defendant act reasonably and in good faith to obtain

the evidence, in light of the totality of the circumstances and the facts known to him or her.’” 

Campbell v. State, 373 Md. 637, 669 (2003) (quoting Argyrou, 349 Md. at 605).  A defendant

seeking a new trial “cannot fail to investigate when the propriety of the investigation is
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naturally suggested by circumstances known to him; and if he neglects to make such inquiry,

he will be held guilty of bad faith and must suffer from his neglect.”  Argyrou, 349 Md. at

603 (quotation marks and citation omitted).

At the hearing on his petition for a writ of actual innocence, McArthur testified that

he received the police report from Steven Carver, a fellow inmate, in 2009 and that he did

not know of the information in the report before or during his trials.   McArthur further5

testified that he and his counsel, leading up to trials, acted diligently and in good faith to find

any exculpatory evidence that they reasonably could have discovered in time to file within

one year of the trial’s final disposition under Rule 4-331(c). 

McArthur, however, also admitted that he met Carver at the Baltimore City Jail in

1989, shortly after the murder for which McArthur was later convicted.  The State, in turn,

elicited testimony that McArthur was aware at the time that Carver had been charged with

the murder of one John Green, who was a witness in McArthur’s case.  Based on this

evidence the State argued, persuasively, that Carver was one of McArthur’s “criminal

associates,” from whom he could have obtained information about the police report in time

to move for a new trial under Rule 4-331(c).

We see no abuse of discretion here.  Indeed, if a “second shooter” had really fired the

fatal shot at McArthur’s victim in 1988, it is inexplicable how McArthur, who admitted to

 The State stipulated at the merits hearing – and does not now challenge on appeal5

– to McArthur’s assertion that he had not in fact known of this evidence during trial or within

one year following the trial court decision, and that he only recently learned of it.
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shooting the victim as well, would not have known of his existence all along.  It is likewise

inexplicable why McArthur could not have uncovered the second shooter’s identity within

a year after his sentencing at the end of the second of his two criminal trials, which itself did

not occur until more than two years after the shooting.  Simply put, McArthur did not

exercise due diligence.

III. The Circuit Court Did Not Abuse Its Discretion in Finding No Substantial or

Significant Possibility that New Evidence Would Have Affected Outcome

Even assuming that McArthur could not have discovered the police report in the

exercise of due diligence, he still failed to satisfy the next requirement: that the newly

discovered evidence created “a substantial or significant possibility that the result may have

been different.”  CP § 8-301(a)(1). 

Although section 8-301(a) speaks broadly about the “possibility” of a “different”

result, it is limited by context to newly discovered evidence that shows that the petitioner is

actually innocent.  See, e.g., Yonga, slip op. at 14; accord Douglas, 423 Md. at 176 (stating

that “C.P. § 8-301 provides a defendant an opportunity to seek a new trial based on newly

discovered evidence that speaks to his or her actual innocence, as evident from the title of

the statute itself”).  “The ‘substantial or significant possibility that the result may have been

different’ is simply the weight or level of persuasion that the newly discovered evidence of

actual innocence must possess in order to justify the issuance of the writ.”  Yonga, slip op.

at 14.  Consequently, “some highly speculative or unsupported claim of actual innocence is

not enough to justify the granting of a writ.”  Id., slip op. at 14-15.
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Here, McArthur has not shown a substantial or significant possibility that he is

actually innocent.  He bases his petition on Brewer’s statement, as recounted in the police

report, but that statement is inadmissible, second-level hearsay with no obvious exception. 

See, e.g., Diggs & Allen v. State, 213 Md. App. 28, 74-75 (2013), aff’d, 440 Md. 643 (2014). 

As such, the hearsay statement alone could not possibly have affected the result at trial in any

imaginable way.

Instead, as the circuit court correctly recognized, McArthur would have to find

Brewer, the declarant who had allegedly implicated someone besides McArthur in the

shooting.  McArthur would then have to establish both that Brewer would testify to the

statements that the report attributed to her and that she had personal knowledge of the truth

of those statements.   Yet, Brewer’s whereabouts were unknown, and McArthur could not6

demonstrate how he could elicit any competent testimony from her.  Consequently, the circuit

court did not abuse its discretion in concluding that he failed to show “a substantial or

significant possibility” of his actual innocence.  Yonga, slip op. at 14. 

Furthermore, Brewer’s putative testimony could not establish McArthur’s actual

innocence.  At both of his trials, McArthur himself admitted that he had shot his victim, but

claimed to have acted in self-defense.  No fewer than three eyewitnesses corroborated

 He would also have to show that the “Damin” whom Brewer’s assailant, Darnell6

Armstead, had reportedly “just shot” on Old York Road as of April 10, 1989, was the same

person as Damon Barrett, whom McArthur admittedly shot on Old York Road some six

months earlier, in October 1988.
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McArthur’s testimony that he alone had shot the victim, and no one identified a second

shooter.  In these circumstances, newly discovered evidence relevant to self-defense might

have suggested “a substantial or significant possibility that the result may have been

different,” but the police report points in an entirely different direction – toward a feeble,

speculative, and unsupported defense that is contradicted by all of other the evidence at both

trials, not least of which was McArthur’s testimony.  The circuit court did not err in finding

that McArthur failed to carry his burden.  Yonga, slip op. at 14-15.

ORDER DENYING PETITION FOR

WRIT OF ACTUAL INNOCENCE

AFFIRMED.  COSTS TO BE PAID BY

APPELLANT.
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