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 Emilio Roberto Fernandez, appellant, appeals, pro se, from the denial, by the Circuit

Court for Caroline County, of his motion for modification of sentence.  He presents three

questions for our consideration, which we quote: 

1.  Did the Circuit Court for Caroline County err when it ruled that it had no

authority to modify the Appellant’s Sentence, after the Court had amended and

modified the Appellant’s sentence without holding an open court hearing?

2.  Did the Circuit Court for Caroline County err when it failed to rule on all

of the issues raised in the Appellant’s “Motion to Correct Illegal Sentences?”

3.  Did the Circuit Court for Caroline County violate the Appellant’s

Constitutional rights by forwarding a fraudulent transcript to the Court of

Special Appeals violating his right to appellate review?

For the reasons that follow, we shall dismiss the appeal. 

FACTS AND LEGAL PROCEEDINGS

On August 14, 2001, appellant was convicted, by a jury sitting in the Circuit Court for

Caroline County, of possession with intent to distribute LSD and related controlled

dangerous substance (“CDS”) possession charges.  On October 12, 2001, the trial court

sentenced appellant to a 20 year prison term, suspending all but 15 years, 10 of which were

to be served without the possibility of parole.  1

Appellant noted a direct appeal, raising two evidentiary issues.  Finding that neither

issue had been preserved for appellate review, this Court affirmed the judgments in an

unreported opinion.  Fernandez v. State, No. 1908, Sept. Term 2001 (filed March 19, 2003).

The 20 year sentence was imposed on the charge of possession with intent to1

distribute LSD.  The trial court merged two of the remaining five counts into that distribution

charge for sentencing purposes and imposed consecutive sentences, but suspending all the

time, on the other three counts. 



The Court of Appeals denied appellant’s petition for writ of certiorari.  Fernandez v. State,

376 Md. 50 (2003).

Appellant filed a petition for post-conviction relief on June 14, 2004, which was

denied by order filed on December 20, 2004.  This Court denied his application for leave to

appeal the denial of post-conviction relief on February 22, 2006.  

On May 15, 2009, appellant filed a motion to correct illegal sentences, raising four

issues, including the trial court’s alleged failure to credit him for 118 days of time served.  2

Upon consideration of appellant’s motion to correct illegal sentences, the court, by order

dated November 17, 2010, directed an amendment of appellant’s commitment record to

provide him with a total of 165 days’ credit for time served.  The commitment record was

amended on November 18, 2010.

On December 13, 2010, appellant filed the motion for modification of his sentence,

the denial of which forms the basis of the instant appeal.  In that motion, appellant asked the

court to modify his sentence to time served, with no probation, and to suspend court costs and

the fine it had imposed on him, so that he might be able to move to Virginia to live with his

brother.  The trial court, asserting that it had “no authority to modify the Defendant’s

At least one of the issues appellant raised in his motion involved the sentence2

imposed against him in a related criminal case, number K-01-5213.  Upon direct appeal in

that matter, this Court reversed the judgments against appellant, and the State thereafter nolle

prossed all the charges.  The trial court ordered “no action” on appellant’s motion to correct

illegal sentences as it related to case number 5213 because it had been rendered moot by the

State’s nolle prosse.
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sentence,” denied appellant’s motion for modification by order filed January 7, 2011.  On

February 2, 2011, appellant filed an application for leave to appeal to this Court, which, by

order dated April 15, 2011, we treated as a timely filed notice of appeal.    3

DISCUSSION

The appeal centers on appellant’s claim that the trial court erred in ruling it had no

authority to modify his sentence, especially in light of the fact that it had, in his view, already

once “modified” his sentence by amending his commitment record in response to the filing

of his motion to correct illegal sentences.  He also argues that the trial court erred in failing

to address all the issues raised in his motion to correct illegal sentences and that the court

violated his constitutional rights by forwarding a “fraudulent transcript” to this Court in his

2001 direct appeal, thereby curtailing his right of appellate review. 

The State contends that, to the extent that the issues appellant raises are properly

before this Court, there has been no error in the trial court’s ruling on his motion to correct

illegal sentences or his motion for modification of his sentence.  Although appellant suggests

that his application for leave to appeal to this Court from the denial of his motion for

modification of his sentence was somehow “turned into a ‘Direct Appeal’ on the original

‘Motion to Correct Illegal Sentences,’” there is no factual or legal basis for that

The April 15, 2011 order does not appear in the record and is not referenced in the3

docket entries.  As the parties appear to agree that this Court treated appellant’s application

for leave to appeal as a timely filed notice of appeal, we accept their characterization of the

order.
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characterization, and the issue before us in this appeal is from the denial of the motion for

modification.   

Given that appellant’s motion for modification of sentence was filed nine years after

sentencing—well more than the 90 days after sentencing within which a motion for

modification must be filed—the State avers that the trial court correctly ruled that it had no

authority to modify appellant’s sentence.  Moreover, it argues that the court’s denial of a

motion for modification of a sentence is not appealable and that appellant’s appeal should

be dismissed as a matter of law. 

But were we to review the denial of the motion to correct illegal sentences, the State

maintains that the motion for modification was properly denied without a hearing because

there was no inherent illegality in the sentence as corrected as to the time served and that no

hearing is required before a trial court may correct a commitment record. Finally, the State

argues that appellant’s claim regarding a “fraudulent transcript” has been waived because he

never advanced that argument during the direct appeal in which the disputed transcript was

relevant, and that, in any event, such an argument is not within the proper scope of a motion

to correct an illegal sentence.

Appellant filed his application for leave to appeal to this Court on February 2, 2011. 

Although he therein stated that “[t]his appeal stems from a Motion to Correct Illegal

Sentences which was filed on May 15, 2009,” he referred to the denial of his motion for
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modification of sentence and specified that he was appealing “the Circuit Court[‘]s decision

that it had ‘no’ authority to modify the Defendant’s sentence.”  

In his brief, appellant suggests that his application for leave to appeal to this Court

from the denial of his motion for modification of his sentence was “turned into a ‘Direct

Appeal’ on the original ‘Motion to Correct Illegal Sentences,’” but we agree with the State

that there is no basis for that assertion, and appellant’s statement does not inform our

decision.  See Carter v. State, 193 Md. App. 193, 207 (2010) (“[i]t is a well-established

principle that the substance, rather than the form, of a pleading is the controlling

consideration[,]” and, “as an appellate court, our concern is with the nature of the issues

legitimately raised in the pleadings, not with the labels given to them (internal citations and

quotations omitted)).  Notwithstanding the fact that appellant’s appeal may relate to his

motion to correct illegal sentences, it is clear, as we will explain, that his appeal is, and must

be, from the denial of the motion for modification of sentence.  

The trial court entered its order regarding the motion to correct illegal sentences on

November 17, 2010, and by the time appellant filed his application for leave to appeal on

February 2, 2011, the 30 day period within which he timely could have appealed a denial of

his motion to correct illegal sentences had long passed.   See Maryland Rule 8-202(a) (In4

 Appellant’s failure to timely appeal the denial of his motion to correct illegal4

sentences also precludes our review of whether the trial court erred in failing to consider all

the issues raised in his motion to correct illegal sentences, which is the second issue raised

in his brief. 

5



general, the notice of appeal “shall be filed” within 30 days after entry of the judgment or

order from which the appeal is taken.).  Therefore, the only viable appeal lay from the trial

court’s January 7, 2011 denial of appellant’s motion for modification of sentence.

Maryland Rule 4-345(e) pertains to motions for modification of sentences and states,

in pertinent part:

   (e) Modification upon motion.  (1) Generally.  Upon a motion filed within

90 days after imposition of a sentence (A) in the District Court, if an appeal

has not been perfected or has been dismissed, and (B) in a circuit court,

whether or not an appeal has been filed, the court has revisory power over the

sentence except that it may not revise the sentence after the expiration of five

years from the date the sentence originally was imposed on the defendant and

it may not increase the sentence.

Although a circuit court may, pursuant to Rule 4-345(a), modify or correct an inherently

illegal sentence at any time, Johnson v. State, 427 Md. 356, 367 (2012), the court’s authority

to modify a sentence otherwise exists only if the triggering condition of the filing of the

motion for modification within 90 days of the imposition of sentence has been satisfied.  5

Greco v. State, 347 Md. 423, 425 (1997).  And, if the court denies the motion for

modification, and more than 90 days have elapsed since the imposition of sentence, the court

loses jurisdiction and “‘the defendant is finished’” unless he can show fraud, mistake, or

Until 2004, there was no express limitation on the period of time a trial court could5

hold sub curia a motion to modify a sentence. The 2004 modification of the rule, applicable

only to sentences entered after July 1, 2004, limited the time within which a court may revise

a sentence to the expiration of five years from the date the sentence was originally imposed

on the defendant.  At the time of appellant’s 2001 sentencing, the five year limitation upon

the trial court’s authority to revise a sentence under Rule 4-345(e) was not in effect.  Bereska

v. State, 194 Md. App. 664, 688 (2010).

6



irregularity, none of which is alleged here.  Tolson v. State, 201 Md. App. 512, 517-18 (2011)

(quoting Greco 347 Md. at 436)). 

If, on the other hand, the sentencing court grants a motion for modification and

imposes a new sentence, the new sentence becomes the effective sentence, and the reimposed

sentence is the equivalent of an “imposition” of sentence under Rule 4–345. Then, a

defendant would be permitted to file another request for modification or reduction of

sentence within 90 days of the date of the subsequent imposition of sentence.  Greco, 347

Md. at 433.  

In this matter, the trial court’s action on appellant’s motion to correct illegal

sentences—the amendment to appellant’s commitment record increasing the credit given to

him as a result of time served––did not operate as a reduction and reimposition of his

sentence such that the 90 time period within which he was permitted to file a motion for

reconsideration of his sentence began anew when the trial court ordered the amendment in

the commitment record on November 17, 2010.  In other words, the sentence imposed in

2001 was not reimposed in 2010.  See Scott v. State, 379 Md. 170, 185 (2004) (the correction

of a commitment record is not a modification of a sentence such that Rule 4-345 is

implicated); Howsare v. State, 185 Md. App. 369, 398 (2009) (an error in a commitment

record regarding credit for time served is not the sort that “invalidate[s] imprisonment after

conviction” or amounts to an illegal sentence).  
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In sum, appellant’s motion for reconsideration of his sentence, which was filed

considerably more than 90 days after the imposition of his sentence, was untimely under Rule

4-345(e).  See State v. Karmand, 183 Md. App. 480, 493 (2008).  Consequently, the trial

court correctly stated that it had no authority to take any action on appellant’s motion for

modification of his sentence.  Moreover, the denial of a motion for modification is not

appealable unless “tainted by illegality, fraud, or duress,” none of which is alleged here. 

Hoile v. State, 404 Md. 591, 615 (2008).  Indeed, appellant’s only argument in his motion

for modification of sentence was that his sentence should be reduced to time served because

his health was failing and he desired to move to Virginia and live with a relative.  Therefore,

the State is correct in contending that this appeal should be dismissed.6

 

APPEAL DISMISSED; COSTS TO BE PAID BY

APPELLANT.

We do not address the third issue raised by appellant in his brief in which he claims6

that the trial court violated his right to appellate review in his 2001 direct appeal by

forwarding to this Court a “fraudulent transcript.” He did not raise the issue of a fraudulent

transcript during the pendency of that appeal, and the law of the case doctrine precludes him

from doing so now.  See Haskins v. State, 171 Md. App. 182, 190 (2006) (quoting Martello

v. Blue Cross & Blue Shield of Maryland, Inc., 143 Md. App. 462, 474 (2002)) (In Maryland,

“the law of the case doctrine prevents the revisiting of not only an issue that has been

properly raised on appeal but also ‘a question that could have been raised and argued in that

appeal on the then state of the record. . . .’”).
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