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Following a January 6-9, 2014 trial in the Circuit Court for Baltimore City, a jury

convicted appellant, James Hindle, of first-degree assault.   The trial court sentenced1

appellant to a prison term of 10 years, after which he timely noted this appeal. 

Appellant presents the following questions for our consideration: 

I.  Did the circuit court err by permitting improper prosecutorial closing

argument and by preventing proper closing argument by the defense?

II.  Did the circuit court impermissibly limit cross-examination?

III.  Did the circuit court err in preventing Appellant from providing

relevant testimony that included permissible lay opinion?

For the reasons that follow, we shall affirm the judgment of the trial court.

FACTS and LEGAL PROCEEDINGS

At approximately 1:00 a.m. on August 1, 2010, appellant and his then-girlfriend,

Jessica Waldinger,  left a bar in the Fells Point area of Baltimore City to return to the2

home they shared, stopping to put gas in Waldinger’s Ford Mustang at a BP station on the

corner of Central Avenue and Fayette Street.  Waldinger offered the following testimony

about the subsequent events.

When appellant went into the station to pay for gas, Waldinger remained in the car

at the pump.  A black man exited a Ford Taurus parked on the other side of the pump; he

The jury acquitted appellant of attempted first- and attempted second-degree murder. 1

In 2010, Jessica Waldinger was known as Jessica Heiland.  By the time of trial, she2

had married and changed her surname.  We will refer to her as Jessica Waldinger, the name

by which she identified herself during her trial testimony.



approached the Mustang, leaned in the open window, and tried to obtain Waldinger’s

phone number. 

Appellant returned to the car and asked the man, later identified as Shawn

Richardson, to step away from the Mustang, as he was acting in a manner disrespectful of

Waldinger.  Two black men who had been in the Taurus with Richardson then exited that3

car, yelling at and threatening appellant and gesturing “as though they had weapons.” 

After the argument with appellant, Richardson returned to his vehicle and parked it about

10 to 15 feet in front of Waldinger’s car. 

Appellant jumped back into the Mustang, appearing “really scared.”  One of the

two men with Richardson stuck his hand in the window of the Mustang and “went, POW,

POW, like, as though he had a gun,” although Waldinger stated that she never saw a gun

that evening.  

Appellant started the Mustang and “floored it,” which caused the Mustang to hit

the back side of Richardson’s car.   Appellant got out of the car, and he and the other two4

At trial, Waldinger denied having heard appellant, who is white, use any racial slurs3

or curse words, but during the State’s rebuttal, the police officer who interviewed her at the

gas station testified that she told him appellant had yelled, “How about that now nigger,

what’s up with that now niggers.”  The officer conceded, however, that during her later

recorded statement at the police station, Waldinger stated that appellant had made no racial

comments.   

Richardson was pinned between the two cars and injured, although appellant stated4

he was unaware that he had hit a person as well as the car.
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men from the Taurus began yelling at each other, with appellant acting “pretty angry. . .

with the whole situation.” 

Waldinger moved into the driver’s seat of the Mustang to back it away from the

Taurus, but before she could do so, someone hit her on the side of the head through the

car’s open window.  When she opened the car door to push the assailant away, he pulled

her out of the vehicle and slammed her head against the door. 

Waldinger rose to see appellant surrounded by people.  As she moved toward him,

he warned her away from the melee.  She returned to the Mustang and retrieved her purse

and cell phone, after which someone knocked her down and punched and kicked her.  The

assailant grabbed her purse, and Waldinger ran into the gas station to ask the attendant to

call the police; he refused.  When she looked back toward appellant, approximately four

people were kicking and beating him.  Shortly thereafter, Waldinger heard police sirens,

which caused the assailants to scatter.  Appellant was unconscious when Waldinger

reached him. 

Shawn Richardson testified that between 1:00 a.m. and 2:00 a.m. on August 1,

2010, he pulled his wife’s Ford Taurus into the BP gas station to get something to eat. 

Although he did not remember much of the night’s incident, he recalls that he was “run

over,” which resulted in a broken pelvis, a broken leg, a knee dislocation, and a sprained

ankle, necessitating several surgeries to place screws, rods, and pins in his hip, leg, and

knee.  He was left with a pronounced limp. 
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Richardson did not recall whom he was with that evening.  He remembered only

that prior to leaving a relative’s house in Randallstown he had offered a ride to East

Baltimore to anyone who needed one.  He believed a family member had asked him to

give two men a ride, but he had never met them before.

Richardson denied having drunk alcohol or done drugs on the evening of the

incident.  He further denied having a gun that night, although he did not know whether

the two men in his car had weapons. 

Appellant testified that on the night in question, he had been drinking “lightly”

with Waldinger before visiting the gas station on their way home.  As he began to pump

gas, he turned to see two black males at the door of his car.  Angry, he made it clear he

was upset with the men for talking to his girlfriend, but he denied having said anything to

provoke a fight, aware that doing so might result in an attack by three men. 

Appellant re-entered the Mustang, after which one of the black men stuck his hand

into the car “and made a pow noise” and then ran away laughing because he had scared

someone.  Concerned that the men might have a gun, and feeling threatened, appellant

“hurried up and took off. . . as fast as [he] could,” hitting the Taurus, which had pulled in

front of him.   5

The skid marks left by the Mustang measured approximately 20 to 25 feet in length. 5
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After hitting the Taurus, but unaware that he had hit a person as well, appellant

exited the Mustang.  The two men who had been in Richardson’s car approached, saying,

“what the fuck, what did you do that for?” 

As the hostility escalated, appellant walked toward Fayette Street in an attempt to

flag someone down to call the police.  He turned to see one of the men pulling Waldinger

out of the car by her hair, so he returned to the Mustang.  He remembered nothing after

that, as he was severely beaten, suffering a “traumatic brain injury.”  6

Appellant denied deliberately hitting the Taurus or injuring anyone.  He said his

only intention in flooring the Mustang was to “get out of that gas station.”   

Captain Stanley Brandford responded to the 911 call regarding a person being

struck at the BP station.   Brandford interviewed witnesses Waldinger, Rodney Harrison,7

and Cassandra Butler.   Investigation after the incident was unsuccessful in determining8

the identities of the two black males who had been with Richardson at the gas station.

Additional relevant facts will be set forth as necessary.

Appellant was taken to Shock Trauma, where he remained unconscious for ten days. 6

At the time of the 2010 incident, Brandford was a sergeant assigned to the “shooting7

squad.”  He had been promoted to the rank of captain by the time of trial.   

Harrison and Butler testified that they saw a white man hit a black man with his8

Mustang.  Harrison heard appellant use racial slurs after he hit the man.  Both witnesses

agreed that it appeared that the Mustang could have maneuvered around the black man and

the Ford Taurus to leave the gas station but that the driver had accelerated straight toward the

man. 

-5-



DISCUSSION

I.

Appellant first contends that the trial court erred when it permitted improper

prosecutorial comment during closing argument and when it refused to permit proper

closing argument by the defense.  We will address each contention in turn. 

A.  State’s Closing Argument

During the State’s case-in-chief, the prosecutor questioned Waldinger about her

and appellant’s activities prior to visiting the gas station on the night in question. 

Waldinger responded that she and appellant had gone to “one or two places in Fells

Point”  and “had a few drinks.”  Although she could not remember specifically how many

drinks she had had that evening, when her memory was refreshed with the recorded

statement she had given to police later that night, she agreed that during the time she and

appellant were at a bar called Moby’s, they “both” had “[t]hree or four” drinks.  When

they left the bar, Waldinger said, she was “somewhat buzzed.”

Upon cross-examination of appellant during the defense’s case-in-chief, the

prosecutor undertook the following line of questioning:

BY [PROSECUTOR]:

Q.   Mr. Hindle, let’s start at the beginning.  Your were out drinking

with your then-girlfriend, Jessica?

A.  Lightly.

Q.  Lightly?  So when she indicated that she was buzzed and–
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[DEFENSE COUNSEL]: Objection.

THE COURT: Cross examination, overruled.  Go ahead

Ma’am.

BY [PROSECUTOR]:  

Q.  When she indicated that she was buzzed and that you had both

had the same amount to drink?

[DEFENSE COUNSEL]: No she didn’t. Objection.

THE COURT: Mr. [DEFENSE COUNSEL], I got you.  I’m going to

sustain it.  

[DEFENSE COUNSEL]: Thank you.

BY [PROSECUTOR]:

Q.  Isn’t it true that you had three to four drinks at Moby’s in that

half an hour?

A.  I would say no.  I know how much I drink.  I wouldn’t drink that

many beers all night, let alone in that short amount of time we were there. 

During her closing argument, the prosecutor commented on Waldinger’s

testimony:

Let’s go into what Ms. [Waldinger] says . . . Well one of the things that the

Judge instructed you about is bias.  Now why would Ms. Walldinger [sic]

be biased?  She has a child with the Defendant.  She said it was her car. 

Remember that.  It’s very important. She said it was her car but he was

driving it.  They. . .had drinks.  She was feeling buzzed.  They had the same

amount of drinks.

[DEFENSE COUNSEL]: Objection.

THE COURT: Overruled. 
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Appellant now complains that the prosecutor’s statement, during closing argument,

that appellant and Waldinger had the same amount to drink was improper because it was

not based on facts in evidence.  We disagree.

In general, attorneys are afforded great leeway in presenting closing arguments to

the jury.  Lee v. State, 405 Md. 148, 163 (2008) (citing Degren v. State, 352 Md. 400,

429-30 (1999)).  As we noted in Sivells v. State, 196 Md. App. 254, 270 (2010) (quoting

Mitchell v. State, 408 Md. 368, 380 (2009)),

‘it is, as a general rule, within the range of legitimate argument for counsel

to state and discuss the evidence and all reasonable and legitimate

inferences which may be drawn from the facts in evidence; and such

comment or argument is afforded a wide range. Counsel is free to use the

testimony most favorable to his side of the argument to the jury, and the

evidence may be examined, collated, sifted and treated in his own way. . .

.Generally, counsel has the right to make any comment or argument that is

warranted by the evidence proved or inferences therefrom; the prosecuting

attorney is as free to comment legitimately and to speak fully, although

harshly, on the accused's action and conduct if the evidence supports his

comments, as is accused's counsel to comment on the nature of the evidence

and the character of witnesses which the prosecution produces.’

Despite this wide latitude, however, there are limits on what a prosecutor may say

in closing arguments so that a defendant’s right to a fair trial is protected.  Degren, 352

Md. at 430.  Although a prosecutor is entitled to “‘strike hard blows, he is not at liberty to

strike foul ones.’” Sivells, 196 Md. App. at 270-71 (quoting United States v. Young, 470

U.S. 1, 7 (1985)).

What exceeds the limits of permissible commentary during closing argument

depends on the facts of each case.  Lawson v. State, 389 Md. 570, 591-2 (2005) (citing
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Spain v. State, 386 Md. 145, 158 (2005)).  And, even if an improper remark is made

during closing argument, reversal is only required when “‘the remarks of the prosecutor

actually misled the jury or were likely to have misled or influenced the jury to the

prejudice of the accused.’”   Id. at 592 (quoting Spain, 386 Md. at 158).  

It is the trial court that is in the best position to assess the context in which remarks

are made and their relationship to other facts in the trial.  Ingram v. State, 427 Md. 717,

728 (2012).  As such, the “determination of whether the prosecutor’s comments were

prejudicial or simply rhetorical flourish lies within the sound discretion of the trial court.” 

Degren, 352 Md. at 431.   

The first step in our analysis is a determination of whether the prosecutor’s

comment—stating that Waldinger indicated she was “buzzed” and that she and appellant

“both had the same amount to drink”—standing alone, was improper.  Carrero-Vasquez

v. State, 210 Md. App. 504, 510 (2013).  We conclude that it was not.

In his brief, appellant argues that the prosecutor’s comment was improper because

it was based on facts not in evidence.  He avers that neither appellant nor Waldinger

testified that both had had the same number of drinks on the night in question.  The

record, however, does not support his argument.

We point to Waldinger’s direct examination testimony, wherein she stated that she

and appellant had gone to “one or two places in Fells Point”  and “had a few drinks.” 

When she was unable to recall how many drinks she had had that evening, the prosecutor
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refreshed her recollection by use of her recorded statement; thereafter, she remembered

that during their time in Fells Point, she and appellant “both” had “[t]hree or four” drinks

and that when they left the bar, Waldinger was “somewhat buzzed.”  

During his testimony, appellant refuted that statement, stating that he drank

“lightly” that evening and denying that he would have drunk so much in the short amount

of time he and Waldinger had been in the bar in Fells Point. Waldinger, however, had

presented conflicting evidence, that is, both she and appellant had had three or four

drinks.   9

In the portion of the closing argument about which appellant complains, the

prosecutor specifically stated that her comments were based on what Waldinger had said

during trial.  Given Waldinger’s testimony, the prosecutor acted well within the bounds of

permissible closing argument in commenting that Waldinger was “buzzed” and that

Waldinger had said that she and appellant “had the same amount of drinks” on the night

of the incident.  We therefore perceive no abuse of discretion on the part of the trial court

in overruling appellant’s objection to the prosecutor’s comment.     

We place no emphasis on the fact that the trial court sustained defense counsel’s9

objection to the prosecutor’s question, upon cross-examination of appellant, “When she

indicated that she was buzzed and that you had both had the same amount to drink?” 

Although appellant asserts, in his brief, that defense counsel’s objection was based on the

fact that Waldinger never indicated that she had the same amount to drink as appellant and

that, in sustaining the objection, the trial court obviously agreed with defense,  the record

conflicts with that argument, and we will not infer, from appellant’s general objection, the

basis upon which the trial court sustained it.  
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Even were we to find the remark improper, we would find any error harmless.  See

Carrero-Vasquez, 210 Md. App. at 511 (prosecutorial impropriety in closing argument is

harmless if we can say that it did not contribute to the verdict beyond a reasonable doubt).

Appellant readily admitted that he had been drinking on the night in question, and the

precise number of drinks he had consumed before stopping at the gas station was wholly

irrelevant to a determination of whether he committed the charged crimes of assault or

attempted murder.  There was no claim that appellant’s level of inebriation, if any, played

any part in the incident, and there was no dispute that appellant crashed his car into

Richardson.  The only question for the jury was whether appellant’s actions were

intentional or accidental.  The number of drinks he had imbibed prior to the incident

would not have changed the jury’s decision on that issue.  See Jones-Harris v. State, 179

Md. App. 72, 108 (2008) (“The difficulty in persuading a jury to acquit under such

circumstances was unlikely to have been caused by the isolated remark by the

prosecutor.”).

B. Defense’s Closing Argument

During his closing argument, defense counsel, presumably seeking to cast doubt on

the credibility of the victim, Richardson, stated:

But be that as it may, because I’ve never been in that situation, I’m

not going to be too critical, but [Richardson] certainly knew what had gone

on prior to going down there.  So I asked him over and over and over again. 

I said, listen, were you drinking?  No. Were you drinking?  No, no, no, no. 

I asked him quite a few times.  Well you’re going to have the medical

records that the State put into evidence and you’ll see in here in the medical
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records. . . he had so much alcohol in him that they, alcohol education and

injury prevention were discussed with the patient due to his blood alcohol

concentration of 131.  Now you get pulled over for .08.

[PROSECUTOR]: Objection, Your Honor.

THE COURT: Sustained.

[DEFENSE COUNSEL]: So if it was—

[PROSECUTOR]: I’m asking that it be stricken.

THE COURT: Stricken.  

Appellant asserts that the comment about .08 being the per se blood alcohol level

at which one is guilty of driving under the influence was “reasonable under the

circumstances,” as it is a “widely known fact capable of easy verification” even though “it

did not involve a fact elicited during the trial.” The argument was reasonable, he

continues, because it impressed upon the jury the implausibility of Richardson’s

testimonial assertion that he had not been drinking on the night of the incident.  

As noted in section I.A., above, it is within the bounds of legitimate closing

argument for counsel to state and discuss the evidence and all reasonable and legitimate

inferences that may be drawn from facts in evidence.  Sivells, 196 Md. App. at 270.  In

the instance of defense counsel’s comment that “you get pulled over for .08,” however,

there was no evidence presented at trial as to the blood alcohol level for which one might

be arrested while operating a vehicle; appellant concedes as much in his brief.  
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Moreover, although the fact may have been capable of relatively easy verification,

by reference to the Maryland Code, defense counsel did not request that the trial court

take judicial notice of the blood alcohol level at which one may be guilty of driving under

the influence, and we disagree that such fact is “widely known” to a lay juror.  As such,

the trial court acted within its discretion in striking the comment from closing argument

by the defense.

Even if it were error for the trial court to preclude defense counsel’s comment, any

such error was harmless.  The State had entered Richardson’s medical records into

evidence, and the jury was able to review them to determine Richardson’s blood alcohol

level on the night in question.  The jury had also heard Richardson’s testimony that he

had not been drinking on the night of the incident, and it could assess his credibility based

on the conflicting evidence; defense counsel’s comment was not required to assist the jury

in doing so.  

Moreover, whether the victim’s blood alcohol concentration was above or below

the legal limit for operating a motor vehicle was irrelevant to the charges against

appellant and did not likely affect the jury’s verdict.  Again, appellant did not dispute that

he hit Richardson with his car.  He offered as a defense that it was an accident caused by

his own haste to leave the gas station.  The victim’s level of intoxication, if any, and

whether it exceeded the limit for which he may have been arrested for driving under the
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influence, would not have impacted the jury’s decision on whether appellant had hit

Richardson accidentally or intentionally.

 II.

Appellant next argues that the trial court erred when it limited his cross-

examination of the investigating police officer regarding the crimes perpetrated against

appellant and Waldinger by the unknown assailants following Richardson’s injury.   He

avers that the trial court should have permitted the cross-examination because the nature

of the charges was relevant to his defense and would have assisted the jury in evaluating

his guilt or innocence.

Captain Brandford responded to the BP station regarding an individual hit by a car. 

He interviewed Waldinger and other witnesses, all of whom related that appellant had hit

Richardson with his car.  Brandford further learned that Waldinger and appellant had also

been victims of crimes.  

Upon cross-examination, defense counsel sought to adduce further testimony

regarding appellant’s and Waldinger’s victimization:

Q.  Did you open a file where Mr. Hindle was the victim?

A.  Yes, we did.

Q.  And did you arrest anybody in that regard?

A.  No, we did not.

Q.  And what were the charges that you had out there with regard to Mr.

Hindle being the victim?
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[PROSECUTOR]: Objection.

THE COURT: Sustained.

Q.  You said you did not make any arrest in the case where Mr. Hindle was

the victim that night?

A.  We did an investigation.  No suspects were developed and no arrest was

made.

Q.  Were the two black males that were with the alleged victim here, were

they ever developed?

A.  No, we were never able to identify who those two black males were.

*     *     *

Q. You said that Ms. [Waldinger], Mr. Hindle’s girlfriend, when you got

there, in response to the State’s questions about how she appeared you said,

“upset, nervous and a bit scared,” is that correct?

A.  That’s correct.

Q.  Did you develop why she was scared?

A.  Yes I did through what she had told me of the entire incident.

Q.  Did you open a file with regard to her as a victim?

A.  Yes, we did.

Q.  Make any arrests on that one?

A.  No.

Q.  And that was robbery allegation [sic], right?

[PROSECUTOR]: Objection.
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THE COURT: Sustained.

Q.  So when you all finished up there you went back and began to develop,

to work on all this, you had, at that point, three potential victims: Mr.

Richardson, Ms. [Waldinger] and Mr. Hindle, is that correct?

A.  Correct.

Q.  And since then, as a result of your investigation, Mr. Hindle is the only

one that’s been charged with anything, is that correct, growing out of that

incident, right?

A.  That’s correct.

Q.  Where three cases were opened, where he was a victim and Ms.

[Waldinger] was a victim, is that correct?

[PROSECUTOR]: Objection.

THE COURT: Sustained. 

Appellant contends that the trial court should have permitted the cross-examination

of Captain Brandford about the nature of the charges because it would have bolstered

appellant’s and Waldinger’s testimony that they were assaulted after the crash and

appellant’s claim that he floored the Mustang only because he was afraid and wanted to

get away from the gas station.

The Confrontation Clause of the Sixth Amendment to the United States

Constitution and Article 21 of the Maryland Declaration of Rights guarantee a criminal

defendant the right to confront the witnesses against him.  Merzbacher v. State, 346 Md.

391, 411-12 (1997).  Critical to this right is the opportunity to cross-examine witnesses, as

cross-examination is “[o]ne of the most effective means of attacking the credibility of a
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witness.”  Pantazes v. State, 376 Md. 661, 680 (2003).  A cross-examiner “must be given

wide latitude.” Merzbacher, 346 Md. at 413.  

A defendant's constitutional right to cross-examine witnesses is not boundless,

however, and it is within the sound discretion of the trial court to manage the scope of

cross-examination.   Simmons v. State, 392 Md. 279, 296 (2006).  The trial court may

“establish reasonable limits on cross-examination based on concerns about, among other

things, harassment, prejudice, confusion of the issues, the witness's safety, or

interrogation that is repetitive or only marginally relevant,” especially as far as collateral

matters are concerned.  Pantazes, 376 Md. at 680.  A trial court does not abuse its

discretion when it excludes cross-examination that is irrelevant.  Simmons, 392 Md. at

296.  See also Md. Rule 5–402 (“Evidence that is not relevant is not admissible.”); Md.

Rule 5–403 (“Although relevant, evidence may be excluded if its probative value is

substantially outweighed by the danger of . . . confusion of the issues, or misleading the

jury, or by considerations of . . . waste of time. . . .”); Md. Rule 5–611(a) (“The court

shall exercise reasonable control over the mode and order of interrogating witnesses and

presenting evidence. . . .”).

In reviewing a trial court's evidentiary rulings, “we recognize that the court has

broad discretion in the conduct of trials, and we will not disturb that exercise of discretion

unless the court has clearly abused it.”  Churchfield v. State, 137 Md. App. 668, 682

(2001).  “The appropriate test to determine abuse of discretion in limiting cross-
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examination is whether, under the particular circumstances of the case, the limitation

inhibited the ability of the defendant to receive a fair trial.”  Martin v. State, 364 Md. 692,

698 (2001).  We perceive no such unfairness in the matter at hand. 

In our view, the issue of what charges may have been developed against unknown

assailants for the assaults against appellant and Waldinger and the robbery of Waldinger,

all of which occurred after appellant hit Richardson with his car, was irrelevant to

appellant’s guilt or innocence of the crimes with which he was charged.  Whether

appellant and Waldinger were victims of crimes after appellant crashed his car into

Richardson would have no bearing on appellant’s state of mind when he crashed into

Richardson.  Any retaliation against appellant and Waldinger after the fact would not

have aided the jury in determining appellant’s culpability in hitting Richardson in the first

place.  Moreover, the jury was properly made aware that such charges were filed; the

details of the exact nature of the charges would not have assisted it in determining

appellant’s guilt or innocence.  See Smallwood v. State, 320 Md. 300, 308 (1990) (cross-

examination questions “must not be allowed to stray into collateral matters which would

obscure the trial issues and lead to the factfinder's confusion.”).  The trial court acted

within its discretion in sustaining the prosecutor’s objections to the questions regarding

specific charges filed in the cases involving appellant and Waldinger as victims.  
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III.

As his final assignment of error, appellant claims that the trial court improperly

prevented him from testifying that it was his opinion that one of the men with Richardson

tried to make it appear that he had a weapon, based on the man’s posture while standing

near the Mustang.  The testimony, he continues, was relevant and comprised permissible

lay opinion regarding his belief as to the man’s intent.

Upon direct examination by defense counsel about “what happened” on the night

in question, appellant testified, as follows:

A. . . .And at this point, you know I can’t talk to [Waldinger] a little bit and

try to figure out where these guys are standing, but they disbursed [sic] and

he had to have disbursed [sic], moved around to the back of my car. 

Because when I was sitting in the car one of the black males ran up and

stuck his hand in the car and made a pow noise.  And it wasn’t just like a

joking pow, like I’m speaking, like pow, you know.  It was like pow!  Like

it was a gun, you know.  And then he ran away and just laughed.  You

know, he just thought that was the greatest thing in the world, that he scared

somebody.  And somewhere around that time I just hurried up and started

the car and I hurried up and took off.

[DEFENSE COUNSEL]: Was there any concern on your behalf with regard

to whether they had guns with them or not?

[PROSECUTOR]: Objection.

THE COURT: Overruled.

BY [DEFENSE COUNSEL]:  

Q.  Go ahead, you can answer.

A.  There was a concern.  Because during this whole thing, around the same

time that the gentleman ran past my car, stuck his hand in my car and made
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a pow noise, there was another gentleman standing next to my car on the

passenger side where Jessica was sitting.  And he was leaned, but he was

holding his side to me, you know.  Everybody watches TV, you know I

grew up in that area. Not in that neighborhood but in that area.  I mean I

sort of knew what it meant.  You know, he was trying to make it appear that

he had a weapon.

[PROSECUTOR]: Objection.

THE COURT: Sustained.  

[PROSECUTOR]: I’m asking the Court to strike the testimony.

THE COURT: I’m sorry?

[PROSECUTOR]: I’m asking the Court to strike that testimony.

THE COURT: Stricken from the record.

BY [DEFENSE COUNSEL]:

Q.  Well based on his movements, what did you believe?

A.  I believed he had a gun.  

Regarding opinion testimony by lay witnesses,  Maryland Rule 5-701 provides: “If

the witness is not testifying as an expert, the witness’s testimony in the form of opinions

or inferences is limited to those opinions or inferences which are (1) rationally based on

the perception of the witness and (2) helpful to a clear understanding of the witness’s

testimony or the determination of a fact in issue.”  Whether to admit lay opinion

testimony is vested in the sound discretion of the trial court.  Bey v. State, 140 Md. App.

607, 623 (2001).  In the exercise of its discretion, a trial court should admit lay opinion

testimony if it is derived from first-hand knowledge, rationally connected to the
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underlying facts, helpful to the jury, and not barred by any other rule of evidence. 

Robinson v. State, 348 Md. 104, 118 (1997), overruled on other grounds by Ragland v.

State, 385 Md. 706 (2005). 

 In Ragland, 385 Md. at 717-18, the Court of Appeals offered the following

“helpful explanation of lay opinion testimony,” as set forth in Asplundh Mfg. Div. v.

Benton Harbor Eng’g, 57 F.3d 1190, 1196-98 (3  Cir.1995):rd

The prototypical example of the type of evidence contemplated by the

adoption of [Federal Rule of Evidence] 701  relates to the appearance of[10]

persons or things, identity, the manner of conduct, competency of a person,

degrees of light or darkness, sound, size, weight, distance, and an endless

number of items that cannot be described factually in words apart from

inferences. . . . Other examples of this type of quintessential Rule 701

testimony include identification of an individual, the speed of a vehicle, the

mental state or responsibility of another, whether another was healthy, the

value of one’s property.

Although the State argues that appellant’s testimony amounted to his opinion as to

what “another person, not himself was ‘trying’ to do,” the mental state of another, as well

as the manner of one’s conduct, is specifically contemplated by the rules permitting the

introduction of lay opinion testimony.  

Here, appellant’s testimony that he knew, from growing up in the area and

watching television, that the unidentified man was trying to make it appear that he had a

weapon by leaning and holding his side to appellant, was rationally based upon his

Fed.R.Evid. 701 is virtually identical to Md. Rule 5-701.  Because of the similarity10

between the rules, judicial decisions construing Fed.R.Evid. 701 provide “persuasive

authority for the interpretation of Md. Rule 5-701.”  Ragland, 385 Md. at 720.
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personal observation and perception of the situation.  In addition, his testimony included

more than his opinion that the man was trying to make it appear that he had a gun; he

added a description of his first-hand observations in support of that opinion.  See Warren

v. State, 164 Md. App. 153, 168-9 (2005) (citing 31A Am.Jur. 2D Expert and Opinion

Evidence §198 (2005)) (noting that it is “preferable” that a person offering a lay opinion

explain that opinion with testimony about the actor’s “actions and conduct”).  

Appellant’s opinion testimony was relevant to the issue in the case, as appellant

based his defense on the contention that he did not floor the Mustang intentionally to

injure Richardson but only to leave the gas station quickly because he was in fear for his

and Waldinger’s well-being.  His observations may have been helpful to the jury in

deciding whether the incident was intentional or an accident.  

Nonetheless, we cannot say that the trial court acted outside the bounds of its

considerable discretion in declining to permit the testimony, on the ground that it was

merely cumulative to other testimony provided by appellant.  Appellant had clearly

testified, without objection, that one of the black males with Richardson had “stuck his

hand in the car and made a pow noise. . . [l]ike it was a gun,” which scared him and

caused him to rush to exit the gas station.  He had also stated that he was concerned that

the black males had guns on them and that, based on the one of the men’s movements, he

believed the man had a gun.  In addition, Waldinger had relayed her fear that one of the

men had a gun.
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As such, the jury was already aware of appellant’s concern that the unidentified

men had weapons, which may have supported his defense that he hit Richardson while

hurrying to leave the gas station in fear for his and Waldinger’s safety.  The trial court

was not required to permit further opinion testimony that the black male’s actions meant

that “he was trying to make it appear that he had a weapon” when sufficient information

about appellant’s and Waldinger’s fears that one of the men had a gun had already been

presented to the jury.

JUDGMENT AFFIRMED; COSTS TO BE

PAID BY APPELLANT.  
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