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 Sharmell Thomas appeals from guilty verdicts in the Circuit Court for Baltimore 

City of first-degree child abuse and involuntary manslaughter.  He argues that expert 

testimony was erroneously admitted over objection and that the trial court abused its 

discretion by permitting improper prosecutorial argument.  We disagree and affirm. 

I. BACKGROUND 

  The core facts are not in dispute.  Mr. Thomas became involved with a woman 

named Dannah Williams around August 2011.  Ms. Williams had an infant child, Desmarie 

Braxton.  Both before and after Ms. Williams and Desmarie began living with Mr. Thomas 

in his apartment, Mr. Thomas filled a parent-like role for Desmarie and took some 

responsibility for caring for her.  Ms. Williams required such help—as a soldier in the 

United States Army, she sometimes had to be away for stretches of time.  Other friends 

and family also helped Ms. Williams care for Desmarie.  

In early June 2012, Ms. Williams left for a two-week training at Camp Fretterd in 

Reisterstown, and her departure touched off a hectic—and ultimately tragic—chain of 

events for baby Desmarie.  Mr. Thomas’s cousin looked after Desmarie until June 8, then 

a close friend of Ms. Williams took care of her.  Mr. Thomas picked up Desmarie on       

June 10 and cared for her until June 11, when he brought her to stay with Ms. Williams’s 

mother.  Because Ms. Williams’s mother had a job interview the next day, Mr. Thomas 

picked Desmarie up again the evening of June 12, and returned home with her. 

The morning of June 13, 2012, Mr. Thomas called Ms. Williams and told her that 

Desmarie had had a seizure.  Ms. Williams instructed him to call the police, and he 
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complied.  Around 10:00 a.m., paramedics arrived at their home.  Desmarie was 

unresponsive and not breathing.  Paramedics attempted CPR, and transported Desmarie to 

University of Maryland Medical Center.  She was pronounced dead at approximately 11:25 

a.m. 

Ms. Williams received permission to leave Army training on June 13, and met Mr. 

Thomas at the hospital.  There, Ms. Williams saw Desmarie—now deceased—for the first 

time in days, and she noticed bruises on Desmarie’s body.   

Jason Leggette, one of the paramedics that responded, had also noticed bruises on 

Desmarie during the ride to the hospital.  He would later testify that none of the bruises 

would have been caused by the firefighters’ efforts to treat her. 

Finally, Assistant Medical Examiner Carol Allan, who oversaw Desmarie’s 

autopsy, observed bruises on Desmarie’s face, scalp, abdomen, left arm, and left buttock, 

an abrasion on her head, and scratches on her shoulder.  At trial, Dr. Allan testified that the 

bruises appeared “fresh,” and that the injuries were caused by “blunt force impacts.”  She 

testified that there was hemorrhaging and bleeding along Desmarie’s optic nerves, bleeding 

around her spinal column, brain injuries and spinal cord injuries, and she saw no evidence 

of seizure.     

Dr. Allan concluded that the brain injuries caused Desmarie’s death and that the 

manner of death was homicide.  She testified that the brain and spinal cord injuries could 

have resulted from shaking Desmarie, or in the case of the spinal cord injuries, from impact.   
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Dr. Allan’s conclusions, including the opinion that Desmarie’s injuries were 

“fresh,” were all embodied in a report provided to Mr. Thomas’s counsel six months before 

trial.  Dr. Allan also testified over objection, however, that Desmarie’s injuries occurred 

between two and ten hours prior to death.  That conclusion was first shared with defense 

counsel four days prior to the start of trial and six days prior to Dr. Allan’s testimony.  The 

record demonstrates, however—and Mr. Thomas does not contest—that the State disclosed 

Dr. Allan’s conclusion as quickly as possible after the State received the information.     

Defense counsel did move to exclude Dr. Allan’s conclusion about the timeframe 

of the injuries, but he did not raise this issue before trial.  Counsel moved to exclude after 

two days of testimony (but before Dr. Allan was to testify), and renewed his objection just 

prior to Dr. Allan’s testimony.  Counsel alleged non-specific prejudice1 from the late 

disclosure, but did not ask for a postponement—he asked only that the court exclude Dr. 

Allan’s conclusion.  The circuit court allowed Dr. Allan to testify, citing the late timing of 

counsel’s motion, and ruling that the timing of the disclosure did not create true prejudice. 

I certainly accept [counsel’s] statement here that he feels 

prejudiced by the 11th hour advisal of the augmentation of Dr. 

Allan’s report, but had the motion been made prior to the 

beginning of trial, the Court could very well have postponed 

the case to give him an opportunity to respond to it. 

 

                                              

1 Counsel made repeated references at the bench conference to the timing of the injuries as 

an “important” and “significant” piece of evidence, and argued that “to be presented with 

that type of evidence the Thursday before a trial that starts on Monday is, I think, quite 

significant.”  This was the most detailed expression of potential prejudice from the timing 

of the disclosure. 



4 

 

*** 

 

[T]he issue as I see it is did the State fairly disclose to the 

Defense in the original report what the State’s position was and 

what the doctor’s testimony, opinions and conclusions were.  I 

believe that they were appropriate at that time and as [the State] 

says that he was just trying to refine that information.  Okay.  

We told you it was going to be fresh, but now we know what 

the doctor means by ‘fresh.’  We could have asked the doctor 

what was ‘fresh’ on the witness stand and quite frankly so 

could the Defense. . . . And we’re letting you know in advance 

what the doctor’s testimony would be. 

 

*** 

 

I don’t think that the State should be punished for going above 

and beyond what is needed to disclose to the Defendant in this 

case with regard to Dr. Allan’s opinion.  So for those reasons 

the motion is respectfully denied. 

 

 At the end of Dr. Allan’s testimony, the State rested, and the defense elected not to 

put on witnesses or evidence.  Instead, as the opening statement and closing argument 

revealed, Mr. Thomas argued for acquittal on the ground that the State had not proven its 

case: 

There’s absolutely no motive whatsoever that [Mr. 

Thomas] would have wanted to hurt one bone in this child’s 

body.  So you’re left with a situation where, again, it’s a 

circumstantial case.  The State will not offer you any motive 

whatsoever as to why Mr. Thomas is the one accused of doing 

this.  They’re just going to come to you and say, it must have 

just happened this way and that’s it. 

 

*** 

 

 Ladies and gentlemen, at the end of this case, and it will 

be a difficult case, I’m going to ask you to go back in that jury 

room at look at the facts and the evidence that have been 
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induced by the State.  And I’m confident that when you weigh 

all the evidence and you look at the whole case and you listen 

to all the facts you’ll find that the State has not met this very, 

very high burden of proof.2 

 

The State, in its closing argument, characterized Mr. Thomas’s position as 

“malign[ing] the character” of Ms. Williams and her mother, to which Mr. Thomas 

objected: 

[THE STATE]: The Defense is attempting to malign the 

character of both [Ms. Williams and her mother] – 

 

[DEFENSE COUNSEL]: Objection 

 

THE COURT: Overruled. 

 

[THE STATE]: — by insinuating that this child had been 

injured before she was in the care of [Mr. Thomas].  But, ladies 

and gentlemen, don’t be misguided by such malignment.  It is 

just simply not true.  This baby was fine.  This baby was well.   

 

The State went on to provide its theory of the case: although there was not direct 

evidence, the State argued that the timeline and circumstances led to the conclusion that 

Mr. Thomas inflicted serious, blunt-force trauma on 14-month-old Desmarie that 

ultimately killed her.  

                                              

2 In closing argument, Counsel reviewed and attacked the evidence presented against Mr. 

Thomas before arguing that the State had failed to meet its burden of proof.  
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After more than a day’s worth of deliberation, the jury returned a unanimous verdict 

against Mr. Thomas, finding him guilty of manslaughter, child abuse in the first degree 

resulting in death, and two lesser-included offenses.3  He filed a timely notice of appeal. 

II. DISCUSSION 

On appeal, Mr. Thomas presents two questions for review: 

1. Did the trial court err in permitting the medical examiner to 

testify as to the timeframe during which fatal injuries occurred? 

 

2. Did the trial court abuse its discretion by permitting improper 

prosecutorial argument? 

 

Mr. Thomas argues that the State violated Maryland Rule 4-263 by disclosing Dr. 

Allan’s conclusions regarding the timeframe of Desmarie’s injuries so close to trial.  He 

argues as well that the State’s closing-argument suggestion that he (or his counsel) was 

attempting to malign the character of Ms. Williams and her mother “likely inflamed” the 

jurors, and could have influenced the verdict.  He contends that each of these errors requires 

us to reverse his convictions.   

The State counters that Dr. Allan did not reveal the conclusion at issue to the State 

until the week before trial, that Dr. Allan was available to and in contact with defense 

counsel leading up to trial, and that in any event, the repeated use of the words “fresh 

injuries” in the autopsy report put Mr. Thomas on notice of the State’s theory.  Mr. Thomas, 

it argues, is not entitled to the windfall of exclusion of the testimony when he failed to 

                                              

3 The jury acquitted Mr. Thomas of second-degree murder. 
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move in limine to postpone.  The State argues in the alternative that under a closer reading 

of Rule 4-263, it did not commit any discovery violation, and the decision whether or not 

a discovery violation occurred fell within the sound discretion of (and was decided properly 

by) the circuit court.  The State also argues that Mr. Thomas’s objection is not preserved 

because he did not object at the time Dr. Allan testified to her conclusion as to timeframe.  

And finally, the State argues that the challenged language in the State’s closing argument 

was permissible, and that the circuit court did not abuse its discretion by declining to sustain 

Mr. Thomas’s objection. 

A. The Circuit Court Did Not Abuse Its Discretion By Allowing Dr. 

Allan To Testify About The Timeframe Of Desmarie’s Injuries. 

 

Maryland Rule 4-263(d) requires the State to disclose written and oral reports by 

experts: 

(8) As to each expert consulted by the State’s Attorney in 

connection with the action [the state must provide]: 

 

(A) the expert’s name and address, the subject matter of 

the consultation, the substance of the expert’s 

findings and opinions, and a summary of the 

grounds for each opinion; 

 

(B) the opportunity to inspect and copy all written 

reports or statements made in connection with the 

action by the expert, including the results of any 

physical or mental examination, scientific test, 

experiment, or comparison; and 

 

(C) the substance of any oral report and conclusion by 

the expert. 
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Md. Rule 4-263(d).  Subsection (h) requires the State to make all necessary disclosures 

“within 30 days after the earlier of the appearance of counsel or the first appearance of the 

defendant before the court pursuant to Rule 4-213(c).”  Md. Rule 4-263(h).  Subsection 

(j), however, imposes a “continuing duty to disclose,” and anticipates that the parties will 

supplement discovery as they learn more: 

Each party is under a continuing obligation to produce 

discoverable material and information to the other side.  A 

party who has responded to a request or order for discovery and 

who obtains further material information shall supplement the 

response promptly. 

 

Md. Rule 4-263(j). 

A circuit court’s finding of a discovery violation is reviewed for abuse of discretion.  

Cole v. State, 378 Md. 42, 55 (2003).  On appeal of a trial court’s ruling that no discovery 

violation has occurred, we exercise de novo review.  Williams v. State, 364 Md. 160, 169 

(2001).  If we determine that a violation has occurred, we next consider prejudice to the 

defendant under harmless error review.  Id.   

We find no discovery violation here, so we do not reach harmless error review.4  

The outcome in this case is driven by two of our recent holdings regarding discovery and 

expert testimony, Correll v. State, 215 Md. App. 483 (2013), and Joyner v. State, 208 Md. 

App. 500 (2012).  In Correll, defense counsel filed a motion in limine to exclude a State’s 

                                              

4 At the threshold, we reject the State’s preservation argument.  A review of the transcript 

demonstrates that the circuit court granted a continuing objection to Mr. Thomas’s counsel 

at the critical juncture in Dr. Allan’s testimony.  
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witness that had only been identified, and a summary of his likely testimony provided, a 

little over three weeks before trial.  215 Md. App. at 512.  Counsel alleged prejudice not as 

a result of this fact, but because the State produced a series of jail calls and interviews with 

the witness only eleven days before trial, and identified only a week before trial which 

specific recordings it would seek to introduce.  Id. at 512-13.  At a hearing on the motion, 

the trial court required the State to produce the witness’ mental health records and police 

reports—documents defense counsel claimed he would have sought—the same day, and 

reserved ruling until the day the witness was to testify.  Id. at 513.  But the trial court 

ultimately denied the motion to exclude, finding no bad faith on the part of the State, that 

defense had knowledge of the witness for more than a year, and that the State had gone to 

great lengths to produce all relevant materials in the three weeks leading up to trial.  Id.  

We affirmed, holding that these findings, the lack of prejudice, and Mr. Correll’s insistence 

on exclusion as the appropriate sanction, doomed his motion:   

Particularly salient is the [circuit] court’s finding that the State 

acted in good faith and made timely efforts to produce 

documents that largely ameliorated any prejudice to the 

defense, that the defense could have taken steps earlier to 

investigate [the witness] on its own, and the defense had only 

requested the most extreme remedy available. 

 

Id. at 514.  

 Joyner follows an even tighter timeframe: in a drug case, the State timely produced 

a list of chemists who were potential witnesses, but did not produce the name of the chemist 

they ultimately called or her report until eight days before trial.  208 Md. App. at 527-29.  



10 

 

The defendant moved in limine to exclude the testimony of the chemist, and the circuit 

court denied the motion.  Id. at 527-28.  We affirmed, citing defense counsel’s ability to 

access and test the narcotics himself prior to trial, and the lack of articulable prejudice. 

[A]ppellant has failed to demonstrate any prejudice that 

resulted from any delay in disclosing the name of the DEA 

chemist who would testify or the admission of her report, as 

soon as her identity was known to the prosecutor. 

 

As noted, the prosecution had already provided in discovery 

access to the marijuana and cocaine that had been seized in 

time for the defense to subject this evidence to its own analysis 

. . . We further note that the discovery rules provide that the 

nature and extent of any sanction lies within the discretion of 

the trial court. 

 

Id. at 529. 

 In this case, the expert was known to Mr. Thomas well ahead of the trial, as was the 

substance of her report.  Mr. Thomas’s complaint relates to an augmentation of that 

report—an important one, to be sure, but one that was revealed to the State first seemingly 

because the State asked for it.  Mr. Thomas’s counsel was by no means barred from 

contacting Dr. Allan in the days leading up to trial and, to the contrary, was in direct 

communication with Dr. Allan prior to trial.     

Even so, Mr. Thomas has not alleged bad faith or a delay on the part of the State.  

Rather, the record demonstrates that defense counsel learned of Dr. Allan’s conclusion just 

after the State did.  But upon discovering Dr. Allan’s opinion regarding the timeframe of 

Desmarie’s injuries, Mr. Thomas did not object until the eve of the testimony.  And rather 

than articulate the prejudice that the allegedly late-stage disclosure wrought upon him and 
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ask for a continuance to correct, counsel articulated no specific prejudice, and asked only 

for the categorical sanction of exclusion.  

Although Mr. Thomas argues prejudice in only the broadest sense of the term, we 

need not parse the issue finely in light of our view that the State did not violate the 

discovery rules, and we find no abuse of discretion in the circuit court’s decision to allow 

Dr. Allan to testify over Mr. Thomas’s objection.   

B. The Circuit Court Did Not Abuse Its Discretion By Allowing The 

State’s Closing Argument. 

 

During closing argument, “the prosecutor is allowed liberal freedom of speech and 

may make any comment that is warranted by the evidence or inferences reasonably drawn 

therefrom.”  Lee v. State, 405 Md. 148, 163 (2008) (quoting Degren v. State, 352 Md. 400, 

429-30 (1999)).  This wide latitude includes the ability to attack the credibility of witnesses.  

Degren, 352 Md. at 430 (quoting Wilhelm v. State, 272 Md. 404, 412-13 (1974)). 

[T]he prosecuting attorney is as free to comment legitimately 

and to speak fully, although harshly, on the accused’s action 

and conduct if the evidence supports his comments, as is 

accused’s counsel to comment on the nature of the evidence 

and the character of witnesses which the prosecution produces. 

 

While arguments of counsel are required to be confined to the 

issues in the cases on trial, the evidence and fair and 

reasonable deductions therefrom, and to arguments of 

opposing counsel, generally speaking, liberal freedom of 

speech should be allowed.  There are no hard-and-fast 

limitations within which the argument of earnest counsel must 

be confined—no well-defined bounds beyond which the 

eloquence of an advocate shall not soar.  He may discuss the 

facts proved or admitted in the pleadings, assess the conduct of 

the parties, and attack the credibility of witnesses.  He may 
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indulge in oratorical conceit or flourish and in illustrations and 

metaphorical allusions. 

 

Id. (emphasis added).  “Reversal is only required where it appears that the remarks of the 

prosecutor actually misled the jury, or were likely to have misled or influenced the jury to 

the prejudice of the accused.”  Jones v. State, 310 Md. 569, 580 (1988), rev’d on other 

grounds, Jones v. Maryland, 486 U.S. 1050 (1988) (citations omitted).  Put differently, a 

“reviewing court will not reverse a conviction due to a prosecutor’s improper comment or 

comments unless there has been an abuse of discretion.”  Donaldson v. State, 416 Md. 467, 

496 (2010) (quotation marks and citations omitted). 

 Mr. Thomas argues that because the Court of Appeals has held “the State may not 

make any remarks . . . that denigrate a defendant’s right to a fair trial,” and because a line 

of (mostly out-of-state) cases hold that a prosecutor may not “personally attack defense 

counsel,” reversal is warranted in this case.  We do not see the connection.  But review 

under the applicable standards does not dictate reversal anyhow. 

The State argued to the jury in closing that Mr. Thomas was “attempting to malign 

the character of both [Ms. Williams and her mother] . . . insinuating that [Desmarie] had 

been injured before she was in the care of [Mr. Thomas].”  (Emphasis added).  It remains 

undisputed that Desmarie died on June 13, 2012, and was deceased by the time the 

paramedics arrived.  Her body was bruised, and she had suffered blunt force trauma.  Mr. 

Thomas’s denial of guilt implied—or “insinuated”—that a third party caused these injuries.  

And if Desmarie had these injuries by the time the paramedics arrived, and Mr. Thomas’s 
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plea of not guilty is an implied assertion that he did not cause them, he has insinuated that 

Desmarie was injured by someone else before she was in his care.   

Although a prosecutor is limited to “inferences reasonably drawn” from the 

evidence, the statement at issue flows reasonably from Mr. Thomas’s theory of the case 

and the State’s theory of prosecution.  The trial court did not abuse its discretion by 

overruling Mr. Thomas’s objection to the State’s argument here.    

JUDGMENTS OF THE CIRCUIT COURT 

FOR BALTIMORE CITY AFFIRMED.  

COSTS TO BE PAID BY APPELLANT. 


