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Appellant, Ricky Lamont Melton, was convicted by a jury in the Circuit Court for

Wicomico County, of attempted robbery, reckless driving, fleeing and eluding, and related

offenses.  The trial court sentenced Melton to 15 years for the attempted robbery count, with

lesser, concurrent sentences on the remaining counts.  Melton took a timely appeal, in which

he presents the following questions for our review:

1. Did the trial court err in denying Melton’s motion to suppress physical

evidence?

2. Did the trial court err in denying Melton’s motion to suppress the extrajudicial

[] identifications of Melton by [the victim] Pamela Duke?

3. Was the evidence legally sufficient to sustain the conviction for armed

robbery?

4. Did the trial court err in admitting hearsay evidence?

For the following reasons, we shall affirm.

FACTUAL BACKGROUND

The principal charge against Melton was attempting to rob a motel in Salisbury on

May 13, 2013.  After the police apprehended Melton as he was fleeing from the scene of the

crime, they seized a number of incriminating items, including the clothing that the victim said

the robber had worn and the handwritten note that the robber had handed the victim.  In

addition, the victim identified Melton as the robber both in a cell phone photograph that she

was shown moments after the crime and, shortly thereafter, at the police station.  The circuit

court denied Melton’s motion to suppress that evidence, and the jury relied on it and other

evidence to convict him.



A. Motions Hearing

The court considered Melton’s motions to suppress at a pretrial motions hearing on

September 20, 2013.  At that hearing, Detective David Crowell, of the Wicomico County

Sheriff’s Department, testified that at around noon on May 13, 2013, he received a call

alerting him of a robbery at the Temple Hill Motel.  Crowell arrived at the motel, where he

was met by Ms. Pamela Duke, one of the motel’s co-owners.

Ms. Duke told Detective Crowell that she had been working at the motel’s front

counter when an African-American man entered, wearing a black cap and camouflage-

designed bandana.  The man, later identified as Melton, stood “no more than a couple feet”

away from the counter.  He mumbled something and then handed Ms. Duke a note, which

read: “Give me all the money.”  Ms. Duke feigned an inability to read the note, and the man

repeated the demand verbally.  The man then instructed Ms. Duke to go to the back room to

retrieve money located there.

According to Detective Crowell, Ms. Duke went to the back office and closed herself

behind a door with a one-way mirrored window that allowed her to watch the front lobby

without being observed.  As she watched the man through the one-way window, Ms. Duke

called the police.  Very soon after, the man fled.

While still on the phone, Ms. Duke followed the man outside until she eventually lost

sight of him.  When speaking to Crowell minutes later, Ms. Duke described the suspect as

follows: “[B]ald African-American male with a dark colored hat, camo [“camouflage”]
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bandana covering his mouth, camo gloves, white tee shirt and blue jeans.”  Ms. Duke told

Detective Crowell that during the encounter, which lasted a couple of minutes, she never saw

a weapon, but believed that the man might be armed.

Detective Crowell testified that he spoke with a motel customer named Conway, who

told the detective that he saw a person, matching Ms. Duke’s description of the robber, being

chased outside the motel.  Conway stated that he watched the man run to a small, older-

model burgundy sedan with tinted windows, get into the vehicle, and drive away.  He was

not sure in which direction the man drove.

Based on this information, Crowell called the police dispatchers and asked them to

put out a “BOLO” (“Be on the Look Out”) for a small burgundy vehicle with darkly-tinted

windows.  Very soon thereafter, Crowell heard that Sergeant Brian Swafford and others had

stopped a suspect vehicle that matched the provided description and had been heading toward

U.S. Route 13.  The officers apprehended the driver and identified him as Melton.

Detective Crowell told Ms. Duke that a suspect had been apprehended and that he

would be receiving a photograph of the man by cell phone.  The detective received that

photograph 15 to 20 minutes after he first responded to the call.  He showed the photograph

of Melton to Ms. Duke, who positively identified him as the perpetrator.  In the picture,

Melton was seated and in handcuffs.

Detective Crowell testified that, when he showed Ms. Duke the photograph, he

“simply asked her if she could identify this subject as the one that committed the act.”  He
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said that Ms. Duke “studied the picture for several seconds, stated emphatically that yes it

was him, and though the bandana was covering his mouth[,] that the look and the way she

saw his facial features, . . . she was 100 percent sure that was the subject.”  The detective also

testified that Ms. Duke later went to the police station, after Melton had been arrested and

transported there.  Witnessing Melton as he was held in a single holding cell, Ms. Duke again

identified Melton as the perpetrator.

The officers who apprehended Melton testified at the hearing as well.  Sergeant

Swafford testified that he was on road patrol when he received the BOLO for a small

burgundy vehicle “and nothing further at the time.”  Within five minutes of receiving the

BOLO, when he was about a mile from the motel, Sergeant Swafford observed a burgundy

Acura with tinted windows coming from the direction of the motel.  Although the

surrounding area had “moderate traffic” at the time, Sergeant Swafford said that he had seen

no other burgundy vehicles.  Sergeant Swafford followed the Acura, and Detective Crowell

told him by radio that the car “could possibly be the suspect vehicle.”  Swafford told Crowell

that he would continue to follow the vehicle “until a time when more officers were present

to try and initiate a stop and identify the occupant.”

After Captain Richardson joined Sergeant Swafford, the officers activated their lights

and sirens to initiate a stop.  They continued to follow the Acura, which did not pull over, but

rather continued apace.  It then quickly turned off the road and into a commercial shopping

area, where, Sergeant Swafford stated, it “accelerated rapidly” through a parking lot.  After
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a very short distance, the Acura made another abrupt turn, appearing to head toward the

parking lot exit.  

Sergeant Swafford exited the lot toward Route 13 and instructed the other officers to

close off the lot.  He then heard over the radio that the suspect was fleeing on foot.  About

100 yards away, the sergeant saw other officers engaged in a foot pursuit.  Melton ran to the

edge of the parking lot and then ran across Route 13, with Officer Joel Arnold and Corporal

Phillips in tow.

Officer Arnold testified that, after responding to the back-up call and arriving at the

same parking lot, he observed Melton exit his Acura and begin to flee.  Officer Arnold gave

chase on foot and eventually caught up with Melton, whereupon the officer drew his weapon

and ordered Melton to the ground.  Melton complied and was arrested.

In a search incident to Melton’s arrest, the police found on his person a small section

of piping.  Later, with a search warrant, the police searched the burgundy Acura, where they

found: a camouflage bandana, a black baseball cap, gloves, and, crumpled up in the front

passenger seat, a note on a napkin bearing the words, “Give me all the money.”  

The judge denied Melton’s motions to suppress.  As to the motion to suppress physical

evidence, the court ruled that the police had probable cause to stop Melton, emphasizing “the

[BOLO] description of the small burgundy colored vehicle and one being observed a short

time later in close vicinity.”  The court also emphasized Melton’s decision not to stop, but

to drive away from police, exit his car, and flee on foot.
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As to the motion to suppress the out-of-court identifications, the court ruled that,

although the photograph was suggestive, it was not impermissibly so.  The court reasoned

that Ms. Duke had the opportunity to observe Melton, and that, very shortly after the incident,

she gave “a fairly detailed description” that was accurate, and of which she was “100 percent

certain[.]”

B. Trial

At trial, Pamela Duke gave her own testimony of events, which repeated and

supplemented her story as recounted by Detective Crowell at the motions hearing.  She stated

that the perpetrator was African-American and bald, wore blue jeans, a t-shirt, and a black

cap, and had a camouflage bandana tied around the lower part of his face.  When the man

first entered the motel, he was walking very stiffly on one side, and “[h]is right side was like

very tight to his body and kind of down . . . .”  Ms. Duke stated that she never saw a weapon

and that the man never mentioned a weapon, but that she was very concerned that he might

have one.

Ms. Duke picked up the man’s robbery note, which she said stated, “Give me all the

money.”  Ms. Duke told him that she could not read it, hoping that she might hear the man

speak.  The man then verbally demanded, “Give me all my money.”1

 Ms. Duke testified that she specifically remembered what Melton had said because1

has asked for “my money.”
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Ms. Duke told him that she kept the money down the hall, and the man replied, “I

know you do” and instructed her to retrieve it.  Ms. Duke then entered the back room, shut

the door, and looked out the one-way mirror while she telephoned the police.

After the man left, Ms. Duke followed him, she said, so that she could get a better

description of him.  Ms. Duke testified that during the encounter she was not afraid, but was

in fact “mad” and “was really thinking about I need to know as much about him as I can.” 

Ms. Duke testified that she later gave a statement to Detective Crowell and also made two

positive identifications of Melton as the perpetrator.

Detective Crowell then testified, recounting, over objection, all of what Ms. Duke had

told him at the motel.  The detective also testified that, after he showed Ms. Duke the cell

phone photograph of Melton, she declared with certainty that he was the perpetrator.  In

addition, the detective testified that, in a search incident to Melton’s arrest, the police found

a small section of piping on his person and that, upon obtaining a warrant, the police

searched the burgundy Acura and found the camouflage bandana, a black baseball cap,

gloves, and the crumpled napkin with the words, “Give me all the money.”  Finally,

Detective Crowell testified that he interviewed Melton, who explained to Crowell that, when

he was pulled over he had been dropping off a work time sheet at an employment agency that

is nearby to the Temple Hill Motel.  Melton admitted to Crowell that he was evading police,

but he gave no clear reason why he did so.
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DISCUSSION

I. Motion to Suppress Physical Evidence

At the close of the motions hearing the trial court ruled as follows on the issue of

Melton’s motion to suppress the physical evidence implicating him in the crimes:

Well as far as the stop is concerned, there was a BOLO put out describing

the vehicle, a small burgundy in color vehicle.  One was observed a very

short time later in close vicinity, and certainly the Court believes that there

was probable cause for the stop in consideration of the description of the

small burgundy colored vehicle and one being observed a short time later

in close vicinity.

And then when the officer put on their emergency equipment, their sirens

and their lights, the vehicle does not stop even though the officer was

directly behind the vehicle.  The vehicle then doesn’t stop and doesn’t stop

and eventually the vehicle is abandoned and the person flees.  The Court

believes there was probable cause for the stop.

Melton argues that the trial court erred in denying his motion to suppress, because, he

says, the “bare-bones, vague, and generic” description of a small burgundy vehicle did not

suffice to provide police with reasonable, articulable suspicion to justify the stop of his

vehicle.  We disagree.

A.     Standard of Review

In reviewing a trial court’s grant or denial of a motion to suppress evidence alleged

to have been seized in violation of the Fourth Amendment, we look only to the record as

provided at the suppression hearing.  Byndloss v. State, 391 Md. 462, 477 (2006).  We defer

to the court’s factual findings unless they were clearly erroneous, and we resolve any

ambiguities and view any inferences fairly deducible from the evidence in the light most
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favorable to the prevailing party.  Turkes v. State, 199 Md. App. 96, 113 (2011). 

Nevertheless, we conduct a de novo review of “the ultimate question of constitutionality” and

“must make our own independent constitutional appraisal by reviewing the law and applying

it to the facts of the case.”  Corbin v. State, 428 Md. 488, 497-98 (2012) (citation and

quotation marks omitted).

B.     Legal Standards

 The Fourth Amendment to the United States Constitution, made applicable to the

States through the Fourteenth Amendment, protects against unreasonable searches and

seizures.  Lewis v. State, 398 Md. 349, 360-61 (2007).  The temporary detention of

individuals during the stop of an automobile, though less intrusive than a formal arrest,

constitutes a seizure of persons within the meaning of the Fourth Amendment.  Id. at 361. 

Such an “investigatory stop” must therefore be justified by a police officer’s “reasonable

suspicion that a person has committed or is about to commit a crime[.]”  Swift v. State, 393

Md. 139, 150 (2006) (citing Berkemer v. McCarty, 468 U.S. 420, 439 (1984)).

No standardized litmus test governs the determination of what constitutes reasonable

suspicion.  Stokes v. State, 362 Md. 407, 415 (2001) (citing Ornelas v. United States, 517

U.S. 690, 695 (1996)).  Reasonable suspicion requires more than “mere hunches” (see Stokes,

362 Md. at 415), but “considerably less than proof of wrongdoing by a preponderance of the

evidence, and obviously less than is necessary for probable cause[.]”  Navarette v. California,

134 S. Ct. 1683, 1687 (2014) (citation and quotation marks omitted).
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Whether an officer had reasonable suspicion depends “‘upon both the content of

information possessed by police and its degree of reliability.’”  Id. (quoting Alabama v.

White, 496 U.S. 325, 330 (1990)).  “An officer must be able to point to specific and

articulable facts that warrant the stop.”  Stokes, 362 Md. at 415; accord Cartnail v. State, 359

Md. 272, 284 (2000).  Reasonable suspicion is “a common sense, nontechnical conception

that considers factual and practical aspects of daily life and how reasonable and prudent

people act.”  Cartnail, 359 Md. at 286 (citing Ornelas, 517 U.S. at 695). Furthermore,

“‘[w]hen evaluating the validity of a detention, we must examine the totality of the

circumstances – the whole picture.’”  Graham v. State, 325 Md. 398, 408 (1992) (quoting

United States v. Cortez, 449 U.S. 411, 417 (1981)).

As part of its consideration of whether an officer had reasonable suspicion that a

person had committed or was about to commit a crime, the Court of Appeals has employed

the so-called “LaFave factors.”   Those factors are:2

(1) the particularity of the description of the offender or the vehicle in which

he fled; (2) the size of the area in which the offender might be found, as

indicated by such facts as the elapsed time since the crime occurred; (3) the

number of persons about in that area; (4) the known or probable direction of

the offender’s flight; (5) observed activity by the particular person stopped;

and (6) knowledge or suspicion that the person or vehicle stopped has been

involved in other criminality of the type presently under investigation.

Lewis, 398 Md. at 362 (quoting Cartnail, 359 Md. at 289).

 See generally 4 Wayne R. LaFave, Search and Seizure § 9.5(h) (5th ed. 2014)).2
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For purposes of the present case, it is crucial to bear in mind that a person is not

considered to have been “seized” under the Fourth Amendment “until he is restrained by

physical force or by a ‘show of authority’ to which he has yielded.”  Williams v. State, 212

Md. App. 396, 408, cert. denied, 435 Md. 270 (2013) (quoting California v. Hodari D., 499

U.S. 621, 626 (1991)); see also Brendlin v. California, 551 U.S. 249, 254 (2007) (citing

Hodari D., 499 U.S. at 626, n.2) (“A police officer may make a seizure by a show of

authority and without the use of physical force, but there is no seizure without actual

submission; otherwise, there is at most an attempted seizure, so far as the Fourth Amendment

is concerned”).  Thus, this Court, joining those of many other jurisdictions, has concluded

that:

[E]vents that occur between a “show of authority” and the actual seizure

may be considered in deciding whether police had reasonable suspicion to

seize an individual.  In other words, a reasonable articulable suspicion

inquiry begins, not when there is a “show of authority” by police, but when

the subject yields to that “show of authority.”

Williams, 212 Md. App. at 409-10 (collecting cases) (citations omitted).

C.     Analysis

Upon arresting Melton, the law enforcement officers discovered in his car and on his

person a black cap (like the cap that the victim said the perpetrator was wearing), a

camouflage bandana (like the bandana that the victim also said the perpetrator was wearing),

a section of piping, and a crumpled note with the words, “Give me all the money” written on

it (like the note that the perpetrator showed the victim).  Melton argues that the trial court
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erred in denying his motion to suppress this evidence, because (he says) the police seized him

without reasonable suspicion.  We are not persuaded.

Melton appears to rest his argument on the premise that the seizure occurred when

Sergeant Swafford and Captain Richardson, following Melton’s burgundy Acura, activated

their lights and sirens.  He cites a single case from another jurisdiction, United States v.

Jackson, 682 F.3d 448, 453 (6th Cir. 2012), for the proposition that the officers’ activation

of emergency equipment “brought the Fourth Amendment into play,” and he focuses only

on events that directly preceded that moment.  By doing so, he avoids any discussion of the

events that followed the activation of emergency equipment, i.e., the pursuit of Melton as he

exited on a side road, entered a parking lot, accelerated, exited his vehicle, and fled on foot

across Route 13.

In our view, the seizure did not occur until Melton was finally apprehended at

gunpoint following that chase.  There is little doubt that the activation of lights and sirens to

induce Melton to stop constituted a “show of authority.”  See Williams, 212 Md. App. at 408

(citing Lawson v. State, 120 Md. App. 610, 616-17 (1998)).  But because Melton declined

to pull over following this “show,” and instead attempted to escape his pursuers, he did not

yield to that authority when it was asserted.  The activation of lights and sirens thus

constituted a mere “attempted seizure,” see Brendlin v. California, 551 U.S. at 254; Hodari

D., 499 U.S. at 626 (“seizure” did not “remotely apply . . . to the prospect of a policeman

yelling ‘Stop, in the name of the law!’ at a fleeing form that continues to flee”).  Accordingly,
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in our analysis of whether the police had reasonable suspicion to seize Melton, we may

consider any and all facts leading up to his eventual apprehension.  See Williams, 212 Md.

App. at 409.

Applying the LaFave factors to those facts, we hold that the police had established

reasonable, articulable suspicion to apprehend Melton.  Under the totality of the

circumstances, a number of factors supported the stop.  

We recognize that the original “BOLO” description, when finally transmitted to

Sergeant Swafford, was reduced to that of a “small burgundy vehicle.”  Furthermore, the

witnesses were unsure of the direction of the burgundy car as it left the motel, and numerous

vehicles were out in the area at that time of day.  Yet, the particularity of the car’s description

was enhanced when Melton’s burgundy Acura appeared within a one-mile radius of the

motel, only five minutes after the attempted robbery.  Moreover, police observed Melton’s

Acura coming from the direction of the motel and traveling along the most direct route from

the motel.  On these facts alone, the police arguably met the threshold of reasonable

suspicion to initiate a stop.

Nonetheless, the fifth factor, addressing Melton’s “observed activity,” fully supports

the conclusion that the officers had reasonable suspicion to seize Melton.  Melton’s failure

to stop after the police activated their lights and sirens, his decision to turn off the road and

to accelerate through a commercial parking lot, and his to attempt to leave the parking lot

after he had abruptly entered it could only have aroused the officers’ suspicion that he was
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or had been engaged in an illegal activity.  Melton’s subsequent decision to exit his vehicle

and then to flee on foot across Route 13 was even more inculpatory or incriminating.

Flight may support a conclusion that a person has consciousness of guilt.  See Illinois

v. Wardlow, 528 U.S. 119, 124 (2000) (“Headlong flight . . . is the consummate act of

evasion: it is not necessarily indicative of wrongdoing, but it is certainly suggestive of

such”); Collins v. State, 376 Md. 359, 373 (2003) (“[F]light from a lawful Terry encounter

may sufficiently enhance an officer’s existing suspicion to warrant an arrest”); Carter v.

State, 143 Md. App. 670, 681, cert. denied, 369 Md. 571 (2002) (flight upon seeing police

approach is “factor at least worthy of consideration” in determining whether there was

justification for a stop); Price v. State, 227 Md. 28, 33 (1961) (“Flight, though not

conclusive, is usually evidence of guilt.”)

Accordingly, under the totality of the circumstances, Melton’s flight, in concert with

the other factors, provided ample suspicion for the police to seize, and eventually to arrest

and search, him.  The motions court thus properly denied the motion.

II. Motion to Suppress Identifications

At the motions hearing, Detective Crowell testified that, after Melton’s apprehension,

the detective told the victim, Ms. Duke, that he would receive a photograph of the driver of

the “suspect vehicle” that his colleagues had stopped.  The detective showed Ms. Duke the

photograph, in a so-called “show-up” identification, and “simply asked her if she could
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identify this subject as the one who committed the act.”  About 15 minutes passed between

the time of the attempted robbery at the motel and Ms. Duke’s identification of Melton.

Ms. Duke testified that, after looking at the photograph for several seconds, she

“stated emphatically that yes it was him” and that “she was 100 percent sure that was the

subject.”  Ms. Duke later made a second identification of Melton, this time in-person, at the

police station where Melton was being held following his arrest.

In denying Melton’s motion to suppress Ms. Duke’s extra-judicial identifications, the

court gave the following reasons:

[Ms. Duke] was shown only one picture, which certainly makes it

suggestive.  The question is whether it was impermissibly so.  The victim

in this case certainly had the opportunity to observe the Defendant, being

in very close proximity to him for several minutes . . . . I agree the

witness’s attention would have been focused on the individual.  She gave

a description of a black male, bald head, there was a description of a

bandana or whatever you call it, and also a white tee shirt and the jeans. 

It was a fairly detailed description after the opportunity to observe.  The

description was accurate.  The victim, when shown the photo, studied it . . .

hard, and was very certain of her identification, said 100 percent certain of

her identification.  And the time between the event and the identification

was only approximately 15 minutes, a fairly short period of time.

The Court believes that the identification is independently verified by those

observations and the Court believes it was not impermissibly suggestive

and the Court is going to deny the motion to suppress.

Melton argues that the court erred in denying the motion.  He contends that the

identifications were impermissibly suggestive and unreliable and, thus, that they violated his

right to due process.  We disagree.
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A.     Legal Standard

“Due process protects the accused against the introduction of evidence of, or tainted

by, unreliable pretrial identifications obtained through unnecessarily suggestive procedures.” 

James v. State, 191 Md. App. 233, 251-52 (2010) (quoting Webster v. State, 299 Md. 581,

599-600 (1984)).  To establish that an identification was so tainted that it violated a

defendant’s right to due process under the Fifth and Fourteenth Amendments to the United

States Constitution, and that the court therefore may not consider it, the defendant must

satisfy two conditions:

The first is whether the identification procedure was impermissibly

suggestive.  If the answer is “no,” the inquiry ends and both the extra-

judicial identification and the in-court identification are admissible at trial. 

If, on the other hand, the procedure was impermissibly suggestive, the

second step is triggered, and the court must determine whether, under the

totality of the circumstances, the identification was reliable. 

Jones v. State, 395 Md. 97, 109 (2006); accord Turner v. State, 184 Md. App. 175, 186

(2009) (quoting Manson v. Braithwaite, 432 U.S. 98, 116 (1977)) (defendant must show

identification was impermissibly suggestive and that under totality of circumstances there

was “‘a very substantial likelihood of irreparable misidentification’”).

Where a court finds that an identification was impermissibly suggestive, it considers

the factors set forth in Neil v. Biggers, 409 U.S. 188 (1972), to determine whether the

identification was also unreliable.  See Turner, 184 Md. App. at 181-82.  The non-exhaustive

list of factors for determining identification reliability include: “the opportunity of the

witness to view the criminal at the time of the crime, the witness’ degree of attention, the
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accuracy of his prior description of the criminal, the level of certainty demonstrated at the

confrontation, and the time between the crime and the confrontation.”  Id. at 184 (quoting

Manson, 432 U.S. at 114).  Short of a finding of unreliability under this test, the “evidence

is for the jury to weigh.”  Turner, 184 Md. App. at 184.

B.     Suggestiveness of Identifications

It “undoubtedly creates a suggestive situation” when “a person who is in police

custody . . . is singly exhibited to an eyewitness to the crime.”  Davis v. State, 13 Md. App.

394, 402 (1971).  Notwithstanding this inherent suggestiveness, however, a “show-up” is not

by nature impermissibly suggestive.  Turner, 184 Md. App. at 180; accord Green v. State,

79 Md. App. 506, 514 (1989) (“The practice of presenting single suspects to persons for the

purpose of identification is not per se prohibited”) (citation omitted).

Impermissible suggestiveness “exists where ‘[i]n effect, the police repeatedly said to

the witness, “This is the man.”’” Jones v. State, 310 Md. 569, 577 (1987), vacated on other

grounds, 486 U.S. 1050 (1988) (quoting Foster v. California, 394 U.S. 440, 443 (1969))

(emphasis in original).   “[T]he police,” however, “are not required to engage in a speechless3

pantomime or dumb-show.”  Turner, 184 Md. App. at 186.  To the contrary, “[i]t is implicit

that the police want the witness to look at and see if he can identify a possible participant in

a crime.”  Id.

 The Supreme Court vacated the Court of Appeals’ decision in Jones in light of the3

decision in Mills v. Maryland, 486 U.S. 367 (1988), which concerned the procedures for

imposing the death penalty.
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Melton argues that by showing Ms. Duke a photograph of a handcuffed Melton, and

then presenting him to her at the police station shortly thereafter, the police could only have

been trying to “cement in Ms. Duke’s mind the conclusion of the officers that they had the

correct person in custody.”  We are not persuaded.  

The show-ups were not impermissibly suggestive.  Detective Crowell testified that he

told Ms. Duke that his colleagues had located a “possible suspect vehicle.”  After the

detective had received a photograph on his cell phone, he asked Ms. Duke “if she could

identify this subject as the one that committed the act.”  Detective Crowell showed her the

photograph once, without any further comment, at which point Ms. Duke made a strong

identification.  The detective’s anodyne language lacks any overt suggestiveness.  While the

image of a handcuffed person has some suggestive attributes, the record contains no evidence

that the detective either pressured Ms. Duke to identify Melton or implied, through words or

conduct, that the police expected her to do so.

The same is true of Ms. Duke’s later identification of Melton in an interview room at

the police station.  Although Melton was alone, and not contrasted with other persons (as in

a line-up), the record contains no evidence that the officers suggested, in any way, that Ms.

Duke ought to identify this man as the man who had attempted to rob the motel.

In short, the circuit court correctly concluded that neither show-up was impermissibly

suggestive.
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C.     Reliability of Identifications

Nonetheless, assuming solely for the sake of argument that one or both of the

identifications was impermissibly suggestive, Ms. Duke’s identifications were reliable.  

Applying the Biggers factors, we note, first, that Ms. Duke had an ample opportunity

to view Melton at the motel counter, when he stood no more than a few feet away from her;

through the one-way mirror in the motel office; and outside the motel after he fled.  Her

degree of attention was high – indeed, Ms. Duke followed Melton out of the hotel for the

express purpose of making a better identification.  The accuracy of her description was high

as well: her detailed description accurately captured Melton’s race, clothing, camouflage

bandana, and baldness.  She demonstrated a high level of certainty about her identification,

stating emphatically, when she saw his photograph, that “she was sure 100 percent sure that

was the subject.”  Finally, only 15 minutes had passed between the attempted robbery and

the first identification, and little more time had passed before the second identification at the

station.

On this record, therefore, the extra-judicial identifications were more than reliable

under the totality of the circumstances.  Accordingly, even if the show-ups were

impermissibly suggestive (which they were not), the circuit court did not err in declining to

exclude Ms. Duke’s identifications of Melton.
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III. Sufficiency of the Evidence of Attempted Robbery

Melton argues that the State’s evidence was insufficient to sustain his conviction for

attempted robbery, because there was no evidence of force, threat, or intimidation.  Here, too,

we are not persuaded. 

A.     Standard of Review

When reviewing whether evidence is sufficient to support a conviction, we do not ask

whether we are persuaded that the evidence at trial established guilt.  The appropriate inquiry

is, “‘whether, after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime beyond a reasonable

doubt.’”  Harrison v. State, 198 Md. App. 236, 242 (2011) (quoting Tichnell v. State, 287

Md. 695, 717 (1980)) (emphasis in original).  We give deference to “all reasonable

inferences the fact-finder draws, regardless of whether [we] would have chosen a different

reasonable inference.”  Burlas v. State, 185 Md. App. 559, 568 (2009) (quotation marks and

citations omitted); accord Winder v. State, 362 Md. 275, 325 (2001) (appellate review of

sufficiency of evidence must not involve “review of the record that would amount to a retrial

of the case”).

Assessment of the legal sufficiency of the evidence is not an evidentiary issue but a

substantive one, with respect to which an appellate court makes its own independent

judgment, as a matter of law.  Polk v. State, 183 Md. App. 299, 306 (2008).
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B.     Legal Standard of Attempted Robbery

“An attempt to commit a crime is, in itself, a crime.”  Townes v. State, 314 Md. 71,

75 (1988) (citation omitted).  A person is guilty of an attempt when, with specific intent to

commit a crime, “he engages in conduct which constitutes a substantial step toward the

commission of that crime.”  Id. 

Robbery in Maryland is governed by a common-law standard.  Spencer v. State, 422

Md. 422, 428 (2011).  It retains its judicially determined meaning and elements: “the

felonious taking and carrying away of the personal property of another, from his person or

in his presence, by violence, or by putting him in fear.”  Coles v. State, 374 Md. 114, 123

(2003) (citation omitted).  Accordingly, one is guilty of attempted robbery when, with

felonious intent, he or she takes a substantial step toward taking another’s personal property,

from the other’s person or in his or her presence, by the use of force, threat of force, or

intimidation.

“[W]hen considering whether there has been a threat of force or intimidation, an

objective test must be employed.”  Spencer, 422 Md. at 434.  “This test should consider

whether an ordinary, reasonable person under the circumstances would have been in fear of

bodily harm.”  Id.  “Proof of actual fear is not required in order to establish intimidation. 

Rather, it may be inferred from conduct, words, or circumstances reasonably calculated to

produce fear.”  Dixon v. State, 302 Md. 447, 461 (1985) (citation and quotation marks

omitted); see also Coles, 374 Md. at 130 (“actual fear is not necessary in this analysis”). 
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Similarly, where the defendant does not display a weapon, “possession of an undisclosed

weapon may be inferred from the surrounding facts and circumstances.”  Dixon, 302 Md. at

463; see also Coles, 374 Md. at 130 (noting that defendant wore “a jacket in which he could

have easily concealed a weapon”).

In Coles, 374 Md. at 129-30, the defendant committed three separate robberies, during

each of which he handed the teller a note demanding money.  The notes included statements

such as “Put all the money in the bag,” “no alarms thank you,” and “no one will get hurt.” 

Id.  On those facts, the Court of Appeals stated that “the evidence . . . was more than

sufficient to satisfy the element of intimidation” even though the defendant had not possessed

a weapon.  Id. at 129. 

C.     Analysis

Here, we are compelled to reach the same result.  The record reflects that Melton

entered the Temple Hill Motel, wearing a black hat as well as a camouflage-designed

bandana that covered part of his face.  Ms. Duke asked Melton if she could help him, but he

did not respond.  Instead, he handed Ms. Duke a note on a napkin reading, “Give me all the

money.”  After Ms. Duke told Melton that she could not read the note, Melton stated, “Give

me all my money.”  When Ms. Duke told Melton that she kept the money in the office behind

her, Melton replied, “I know you do.”

While he was in the motel lobby, Melton was walking stiffly, with his right arm held

tightly at his side.  Ms. Duke testified that, at the time, she believed Melton might have a
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weapon.  Although Ms. Duke did not see a weapon and Melton did not state that he had one,

she testified as follows during redirect examination:

Q: Ms. Duke, counsel asked you a question or two about the fact that the

individual’s right hand was close to his, extended close to the side of

his body.  Did that concern you at all?

A: After I saw that he wanted money it did, but I never saw anything.

Q: What were you concerned about?  Why did that concern you?

A: Well, unfortunately, because somebody has come in with an item to rob

us before and tried to conceal it the same way, but then presented it.  So

that was my only concern that he must have had something in his hand

because he wouldn’t show it to me, but I never saw anything.

Q: You were concerned about the possibility of a weapon?

A: That something was there, yes.

(Emphasis added.)

Ms. Duke further testified that, within a short time after Melton first handed her the

note and told her he wanted the money, she headed to the back room cautiously, “inching

[her] way to that door[.]”

From these facts, the jury could properly conclude that the State had proved the

elements of attempted robbery.  The evidence adduced at trial, viewed in the light most

favorable to the State, would suffice for a rational jury to conclude, beyond a reasonable

doubt, that Melton intended to take Ms. Duke’s money by threat of force or intimidation, and

that he took a substantial step toward doing so.  Even without the visible presence of a

weapon, the State adduced sufficient facts creating the inference that a reasonable person in
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Ms. Duke’s position would have been in fear of bodily harm.  Melton not only concealed his

appearance, demanded money, and menacingly informed Ms. Duke that he knew where she

kept the money, but he carried himself as though he might have a concealed weapon and

gave Ms. Duke a reasonable, subjective concern about whether he did have such a weapon.

It makes no difference that Ms. Duke testified that, in following Melton out of the

motel, she was not afraid but was “mad.”  “[A]ctual fear is not necessary” for a robbery

conviction.  Coles, 374 Md. at 130.  It is necessary only that a “reasonable person under the

circumstances would have been in fear of bodily harm.”  Spencer, 422 Md. at 434.  Viewing

the facts in the light most favorable to the State, the jury could have found, beyond a

reasonable doubt, that a reasonable person would have been in fear of bodily harm because

of Melton’s conduct.  Indeed, despite her testimony that she was personally unafraid, Ms.

Duke also testified about her “concern” that Melton was armed.  We therefore affirm the trial

court’s ruling.

IV. Hearsay Objection

Lastly, Melton argues that the court committed reversible error when it admitted

Detective Crowell’s hearsay account of what Ms. Duke told him about the robbery.  The

State does not dispute that assertion, but counters that the testimony was admissible under

the exception for extra-judicial identifications, and that any error was, in any event, harmless

beyond a reasonable doubt.

Melton takes issue with the following testimony from Detective Crowell:
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STATE: What did you find upon your arrival?

WITNESS: I was able to locate . . . Pamela Duke and began interviewing

her about the alleged robbery that had just occurred.

STATE: What did she tell you had happened?

DEFENSE: Objection.

WITNESS:    She stated that –

COURT: Well, overrule.  You may answer.

WITNESS: She stated that . . . an African-American male had entered

with a mask on, gloves and a hat, had walked up to the

counter and mumbled something to her.  She stated she

didn’t understand what he mumbled initially.  He passed a

note.  She stated – Court’s indulgence – she stated, in quotes

from her that the note said, I want your money.  She said that

she lied to the defendant or the suspect at the time and stated

that she didn’t know what the note said, and the defendant

repeated or stated out loud, you know, give me your money.

Apparently, the suspect then stated for Miss Duke that he told

her to go to the back room where the safe was located and get

the money.  Miss Duke then went to a back room, was able to

close the door with a one-way mirror glass that she was able

to see out but the defendant wasn’t able to see in while she

was attempting to call police.  Apparently, a short time

occurred that the defendant decided to flee the scene.  She

then gave chase, attempting to locate the defendant while

trying to call police.

STATE: Did she give a description?

WITNESS: That’s correct.  She did – Court’s indulgence, Your Honor, so I

make sure I – Miss Duke described the defendant as a bald black

male with a dark colored, camo bandana covering his mouth,

camo gloves, white T-shirt, and blue jeans.
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In short, over Melton’s objection, the court allowed the detective to repeat the

essential elements of Ms. Duke’s account about how the crime occurred.

Hearsay is “a statement, other than one made by the declarant while testifying at the

trial or hearing, offered in evidence to prove the truth of the matter asserted.”  Md. Rule

5-801(c).  Hearsay “must be excluded as evidence at trial, unless it falls within an exception

to the hearsay rule excluding such evidence or is ‘permitted by applicable constitutional

provisions or statutes.’”  Bernadyn v. State, 390 Md. 1, 8 (2005) (quoting Md. Rule 5-802). 

Even where an out-of-court statement is admissible for a non-hearsay purpose, however, a

court may exclude it “‘if its probative value is substantially outweighed by the danger of

unfair prejudice, confusion of the issues, or misleading the jury[.]”  Parker v. State, 408 Md.

428, 437 (2009) (quoting Md. Rule 5-403).  “Whether evidence is hearsay is an issue of law

reviewed de novo.”  Bernadyn, 390 Md. at 8; see also Parker, 408 Md. at 437. 

In assessing the trial court’s admission of Detective Crowell’s account of Ms. Duke’s

out-of-court statements about the events at the Temple Hill Motel, we first note that the State

makes no real claim that it proffered the statements for a nonhearsay purpose.  Rather, it

argues that the statements were admissible under a recognized exception to the hearsay rule,

pursuant to Rule 5-802.1(c), as an extrajudicial prior identification.   See, e.g., Belton v.4

 The Rule states:4

The following statements previously made by a witness who testified at the trial

or hearing and who is subject to cross-examination concerning the statement are

not excluded by the hearsay rule:

(continued...)
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State, 152 Md. App. 623, 632-33 (2003).  But whereas the out-of-court statements do contain

a brief identification of the perpetrator – as “a bald black male with a dark colored, camo

bandana covering his mouth, camo gloves, white T-shirt, and blue jeans” or “an African-

American male . . . with a mask on, gloves and a hat” – the identification is overwhelmed by

a detailed narrative that goes far beyond mere identification and implicates a considerable

number of other matters. 

In Tyler v. State, 342 Md. 766 (1996), the Court of Appeals addressed an out-of-court

statement, like the one in this case, that had gone far beyond a “prior identification.”  There,

two defendants, each accused of murder, succeeded in severing their trials.

At the first trial, the first defendant, Eiland, gave a detailed account in which he

blamed his former co-defendant, Tyler, for the murder.  Eiland testified that he was driving

out of a mall parking lot in a Mercedes when he noticed a Toyota truck at a stop sign.  Id. at

770.  Tyler, who was in the passenger seat, noticed that Jay Bias was in the truck.  Id.  Tyler

and Bias had just gotten into a dispute in the mall (id. at 768), and Eiland testified that Tyler

began yelling out the window at Bias when he saw him.  Id. at 770.  According to Eiland,

Tyler then leaned over the driver’s seat and began shooting out the window.  The jury

acquitted Eiland.  Id.

(...continued)4

. . . . .

(c) A statement that is one of identification of a person made after

perceiving the person[.]
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At Tyler’s trial, however, Tyler took the stand and blamed Eiland for the shooting. 

Id. at 770.  The State responded by calling Eiland, but Eiland refused to testify.  Id. at 771-73. 

Consequently, the State persuaded the court to admit Eiland’s prior testimony.  The jury

convicted Tyler.  Id. at 773.

On appeal, the Court of Appeals held that Eiland’s prior testimony was clearly hearsay

and that it did not fall under any recognized hearsay exception, including the “prior

identification” exception.  The Court emphasized that the testimony “consisted of far more

than a mere identification of Tyler.”  Id. at 779.  It stated:

The portion of Eiland’s testimony . . . contained a detailed description of

Eiland and Tyler’s trip to the [] Mall, the events leading up to the shooting in

the parking lot, and the shooting itself.  The critical portion of Eiland’s

testimony was not that he identified Tyler as being the other person in the car

with him. . . . Rather, the critical portion . . . was that he was not the person

in the Mercedes who fired the fatal shots at the Toyota.  Hence, the crucial

aspect of Eiland’s testimony was not any “prior identification” of the other

person in his car; it was which of the two people in his car was the shooter. 

This hearsay exculpation of himself as the shooter was not admissible under

the prior identification exception to the hearsay rule.

Id. at 779-80.

In reaching its decision, the Court of Appeals relied on its earlier decision in Mouzone

v. State, 294 Md. 692, 702 (1982).  In that case, the Court reversed a murder conviction

because the putative extrajudicial identification “simply contained too much.”  Id.  The

statement not only described the suspect’s height, build, and clothing, but asserted that the

witness had witnessed the killing, that she had seen that killer, that the killer ran past her in

a specific direction, and that she had identified a particular photograph of the suspect.  Id. 
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Because the statement “contained much more than an identification and was thus beyond the

scope of this exception,” the Court held that the statement constituted inadmissible hearsay. 

Id.5

The Court of Appeals has never held that “a statement containing an extrajudicial

identification and also other hearsay evidence falling under no exception would be

admissible at trial.”  Mouzone, 294 Md. at 702.  Ms. Duke’s statement, as recounted by the

detective, contains an extrajudicial identification, but it also contains an abundance of other

hearsay evidence that falls under no exception: it was irrelevant to the extrajudicial

identification that Ms. Duke “didn’t understand what he mumbled initially,” that “[h]e passed

a note,” that “the note said, I want your money,” that “she lied to the . . . the suspect at the

time and stated that she didn’t know what the note said,” that “the defendant . . .  stated out

 In Nance v. State, 331 Md. 549, 569 (1993), the Court of Appeals overruled5

Mouzone “[t]o the extent that it is inconsistent” with the holding in Nance.  Nance, however,

has no effect on this case.  In Nance the Court held that “the factual portion of an inconsistent

out-of-court statement is sufficiently trustworthy to be offered as substantive evidence of

guilt when the statement is based on the declarant’s own knowledge of the facts, [and] is

reduced to writing and signed or otherwise adopted by him, and he is subject to cross-

examination at the trial where the prior statement is introduced.”  Id.  Nance specifically

concerned the use of a witness’s prior statements as substantive evidence when the witness

repudiates those statements in his trial testimony.  See id.; see also Belton v. State, 152 Md.

App. at 633-34 (quoting segment of Nance that disapproves of Mouzone’s treatment of prior

inconsistent statements).  Nance does not undermine Mouzone’s holding that a statement is

inadmissible under the exception for extrajudicial identifications if it contains hearsay

statements beyond the identification itself.  Indeed, in Tyler, decided two years after Nance,

the Court expressly relied on Mouzone in holding that the prior testimony was inadmissible

as an extrajudicial identification because it “consisted of far more than a mere identification.” 

Tyler, 342 Md. at 779.
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loud . . . give me your money,” etc.  We therefor hold that the statement was inadmissible

under the hearsay exception for extrajudicial identification, Rule 5-802.1(c).

In a criminal appeal, no established error can be deemed “harmless,” thus precluding

reversal, unless a reviewing court, “‘upon its own independent review of the record, is able

to declare a belief, beyond a reasonable doubt, that the error in no way influenced the

verdict[.]’”  Dionas v. State, 436 Md. 97, 108 (2013) (quoting Dorsey v. State, 276 Md. 638,

659 (1976)).  “To say that an error did not contribute to the verdict is . . . to find that error

unimportant in relation to everything else the jury considered on the issue in question, as

revealed by the record.”  Bellamy v. State, 403 Md. 308, 332 (2008) (citation and quotation

marks omitted).  The reviewing court is not to engage in weighing evidence or fact finding

at this juncture.  Id.

Under the specific circumstances of this case, we hold that there was no reasonable

possibility that the inadmissible hearsay affected the jury’s guilty verdict.  Contrary to

Melton’s contention, this is not a case in which the detective’s testimony improperly

bolstered Ms. Duke’s testimony, as this trial did not turn on Ms. Duke’s credibility.  For that

reason, this case differs markedly from Thomas v. State, 429 Md. 85, 110-11 (2012), in

which the Court of Appeals rejected a claim of harmless error where the court admitted

hearsay testimony that corroborated a key witness’s disputed testimony.

In Thomas, the State’s case “‘depend[ed] virtually exclusively on the credibility of

[that] witness.’”  Id. at 111 (quoting McCray v. State, 122 Md. App. 598, 610 (1998)).  By
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contrast, in this case, there was little or no contest about what Ms. Duke saw or experienced. 

Consequently, the detective’s challenged testimony did not shore up one key witness’s

disputed account, as it did in Thomas; rather, the testimony was simply redundant of the

largely undisputed testimony that the jury had already heard. 

More important, alongside Ms. Duke’s testimony, the State adduced a considerable

amount of other evidence of Melton’s guilt, including: his flight from the motel, his flight

from law enforcement officers when they signaled their pursuit (including his abandonment

of his car and his futile attempt to escape on foot), and his possession of the crumpled,

handwritten note that he had used to order Ms. Duke to turn over her money.

In light of the abundant evidence of Melton’s guilt, we hold that there was no 

reasonable possibility that Detective Crowell’s challenged testimony played any meaningful

role in contributing to the jury’s guilty verdict.  See Prince v. State, 216 Md. App. 178, 196,

cert. denied, 438 Md. 741 (2014) (finding no reversible error, despite erroneous admission

of expert testimony, where “[t]he State introduced abundant evidence” of defendant’s guilt). 

Accordingly, we hold that the error in admitting that testimony was harmless beyond a

reasonable doubt. 

JUDGMENTS OF CIRCUIT COURT FOR

WICOMICO COUNTY AFFIRMED. 

COSTS TO BE PAID BY APPELLANT.
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