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Karen Davis (“Ms. Davis”), appellant, appeals a judgment of the Circuit Court for

Baltimore County which affirmed the decision of an Administrative Law Judge (“ALJ”) in

a case in which the Maryland State Department of Education Office of Child Care (the

“Office of Child Care”), appellee, denied Ms. Davis’s application for a Large Family Child

Care Home Certificate of Registration.  The Office of Child Care took the position that it

properly denied Ms. Davis’s application,  pursuant to its regulations, based on Ms. Davis’s

history of having had a prior license revoked. When Ms. Davis appealed the denial of her

application for a new license, an ALJ agreed with the Office of Child Care. Ms. Davis filed

a petition for judicial review, and the circuit court affirmed the ruling of the ALJ.  Ms. Davis

then filed the present appeal.

QUESTIONS PRESENTED

Ms. Davis presents three questions for our review:

1. Is the Agency Regulation on which the Agency denied the petitioner’s

application unconstitutional on its face because it does not contain any

standard that either limits or guides the [A]dministrator’s discretion as

to whether the Administrator may deny the applicant’s application

because of a previous license revocation that is over six (6) years old

at the time of the new application?

2. Assuming that the Agency Regulation is prima facie constitutional did

the Agency unconstitutionally apply the Regulation where the

Administrator based her decision on the Appellant’s response to

Question No. 14 in the Petitioner’s application for the day care license

without conducting further investigation?

3. Is the agency’s decision either arbitrary or capricious or unsupported by

substantial evidence because the Administrator based her decision on

the Appellant’s response to Question No. 14 in the Appellant’s

application for the day care license without conducting further

investigation?



We answer all three questions in the negative, and affirm the judgment of the circuit

court.

FACTS AND PROCEDURAL HISTORY

On March 15, 2013, Ms. Davis submitted to the Office of Child Care an “Application

for Large Family Child Care Home Registration,” seeking a license to operate a day care

center in her home.  Such licenses are administered by the Office of Child Care in accordance

with the administrative regulations found in COMAR.  Question 14 of the application form1

asked whether the applicant had “ever had a license, registration or certification for any type

of care denied, suspended or revoked?” (Emphasis in original.)  Ms. Davis responded to

that question with the following statement: “Pudding’s Place Day Care Center February 6,

2007 child care licensed [sic] was revoked.  Licensed specialist Kimberly Brown received

(phone call) against day care center which was false allegations.”

By letter dated March 27, 2013, the Office of Child Care notified Ms. Davis that it

intended to deny her application pursuant to COMAR 13A.18.02.07, which provides, in part,

as follows:

.07 Denial of a Registration Application

A. [The Office of Child Care] may deny a certificate of registration if:

In 2006 and 2007, when Ms. Davis was initially licensed, the relevant COMAR1

regulations were found at COMAR 13A.14.02 et seq.  These regulations were recodified,

without substantive change, in 2008, and are now found at COMAR 13A.16.  We will refer,

in this opinion, to the COMAR provisions operative at the respective relevant times.
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* * *

(3) The applicant has a documented history of serious or repeated

regulatory violations of this subtitle or other regulations of any state

concerning the care of children or adults that demonstrates an inability

to provide for the health or safety of children;

(4) The applicant has had a child care home registration, a child care center

license, or a letter of compliance denied or revoked before the date on

the registration application, unless [the Office of Child Care] is

satisfied that the condition that was the basis for the denial or

revocation has been corrected;

* * *

(10) Based on an interview with the applicant or an evaluation of other

pertinent information, [the Office of Child Care] concludes that the

applicant cannot provide for the health, safety, or welfare of children

in care on the basis of:

* * *

(b) Other pertinent information received by [the Office of

Child Care] which creates reasonable doubt as to the

applicant’s ability to provide child care in accordance

with this subtitle.

The Office of Child Care’s letter explained that the denial of her application was

based upon the following matters that were known to the Office of Child Care because of its

prior dealings with Ms. Davis. The reasons provided by the Office of Child Care in its letter

dated March 27, 2013, were as follows:

On May 4, 2012, you submitted a notice of intent to operate a child care

center at the same address listed on your large family child care home

application. This address is 900 Hyde Park Road, Baltimore, Maryland 21221.

On May 11, 2012, I returned your notice of intent to you because COMAR

13A.16.01-.19, Child Care Center Regulations, were amended effective
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January 23, 2012. These amendments no longer permitted a small child care

center in a residence for twelve (12) or fewer children. A new chapter of

regulations, COMAR 13A.18.01-.18, Large Family Child Care Homes, were

promulgated effective January 23, 2012, to address facilities that were

previously licensed as small child care centers for nine (9) to twelve (12)

children in a residence.  You were invited to attend a large family child care

home orientation. You did not attend the next large family child care home

orientation on May 15, 2012, but you did attend an orientation meeting on

February 19, 2013. On March 18, 2013, you submitted an application for a

large family child care home certificate of registration in Baltimore County.

Your history with the OCC extends beyond the contacts listed above.

From February 25, 2004 until March 23, 2006, you were a registered family

child care provider in Baltimore County at 900 Hyde Park Road, Baltimore,

Maryland 21221.  On March 23, 2006, the OCC issued you a child care center

license for 900 Hyde Park Road, Baltimore, Maryland 21221, with an

expiration date of March 23, 2008. The center was named Pudding’s Place

Day Care Center (hereinafter “Center”) and was approved for twelve (12)

children, toddlers through fifteen (15) years of age.

On July 28, 2006, the OCC licensing specialist conducted a 12-month

unannounced inspection at your Center. On the July 28, 2006 inspection report,

noncompliances were cited with the following COMAR 13A.14.02

Regulations: [FOOTNOTE 1: COMAR 13A.14.02 were the Center

Regulations in effect at the time.  They are now codified as COMAR

13A.16.01-.19.]   (See Attachment #1 - Inspection Report dated July 28, 2006.)

COMAR 13A.14.02.18 Supervision.

COMAR 13A.14.02.24 Specific Requirements for Directors in

Combined Preschool and School Age

Centers.

COMAR 13A.14.02.31 Group Size and Staffing.

COMAR 13A.14.02.38 Emergency Form for Each Child.

COMAR 13A.14.02.40 Requirements for Outdoor Play.

COMAR 13A.14.02.44 Admission to Care.

COMAR 13A.14.02.53 Building Requirements.

COMAR 13A.14.02.59 Potentially Hazardous Items.

COMAR 13A.14.02.63 Food Storage and Preparation.

COMAR 13A.14.02.68 Infant-Toddler Requirements.
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When the licensing specialist first arrived at the Center on July 28,
2006, you, the director, were not present on-site at the Center. Your mother,
Ms. Johnson, who was aide qualified, was the only adult present. Twelve (12)
children were present. Ten (10) of these children were described as child care
children and two (2) were described as Ms. Johnson’s granddaughters, who
were helping for the day. Two (2) of the ten (10) child care children were less
than two (2) years of age. Appropriate staff/child ratios were not maintained,
and appropriate supervision was not maintained.

Ms. Johnson telephoned you during the inspection, and you returned
home from Towson. The licensing specialist asked to review the children’s
records. You gave the licensing specialist some files, but when she questioned
the children in care about their names, their names did not match the files that
you had given her. You had given the licensing specialist files of previously
enrolled children, and then admitted that you did not have records on site for
seven (7) of the ten (10) currently enrolled child care children.

During the inspection on July 28, 2006, the licensing specialist
observed three (3) inflatable pools present in the yard. Ms. Johnson stated that
the older children used these pools. Inflatable pools such as these do not meet
local health standards and are prohibited in child care centers. Potentially
hazardous items such as ointments and lotions were accessible to children in
the bathroom.

On December 1, 2006, the licensing specialist conducted an
unannounced monitoring inspection. Both you and Ms. Johnson were present
during the inspection.  On the December 1, 2006 inspection report, non-
compliances were cited for the following COMAR 13A.14.02 Regulations:
[SEE FOOTNOTE 1] (See Attachment #2 - Inspection Report dated
December 1, 2006.)

COMAR 13A.14.02.44 Admission to Care.
COMAR 13A.14.02.52 Preventing Spread of Disease.
COMAR 13A.14.02.54 Sanitary Facilities.
COMAR 13A.14.02.69 Administrative Responsibilities of

Operator.

One (1) immunization record and one (1) emergency form were
incomplete. The water cooler was not accessible to the children. A towel was
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being used as a diaper pad, which is not an easily cleanable non-porous
surface.

On January 31, 2007, the licensing specialist attempted to conduct an
unannounced inspection in response to a complaint received on January 30,
2007. This complaint alleged that you had rented a room to man in his 40’s
who admitted to the caller that he did drugs (smoked crack) in front of the
child care children. This man in his 40’s reportedly moved out one (1) month
prior to the complaint being made.

When the licensing specialist first arrived on January 31, 2007 to
conduct the complaint inspection, she informed you of the complaint
allegations and the OCC’s need to inspect the second floor of the residence
because of the allegations.  When confronted with the OCC’s request to

inspect the second floor, you became agitated and explosive in your

behavior. You forbade the licensing specialist from inspecting the second

level. You remained in an agitated state and kept bringing up issues, such

as you did not own the home, while the licensing specialist kept trying to

discuss with you the need to inspect the second floor. However, you still

would not allow the licensing specialist to inspect the second floor. Nor

would you allow the licensing specialist access to the child care room

where the licensing specialist observed children napping.

The licensing specialist made the decision to terminate the January 31,

2007 inspection. When the licensing specialist attempted to leave the

Center, you blocked her from leaving. You were in front of the licensing

specialist with your arms extended.  Ms. Johnson was behind the licensing

specialist. The licensing specialist reiterated that she was leaving by stating:

“Move out of the way. Inspection is over.”  Ms. Johnson stated to you: “Let

her go.”  You moved to the side and the licensing specialist was able to exit

your home.

The entire residence at 900 Hyde Park Road was the licensed child care

center. Under restrictions/comments on the license, child care was restricted

to the first floor of the residence. Your failure to allow the licensing

specialist to inspect the second floor of the residence and your failure to

allow the licensing specialist to inspect the child care room placed you in

non-compliance with COMAR 13A.14.02.72A [SEE FOOTNOTE 1] 

Inspections, which stated: “An operator shall permit inspection of all areas of

the center by an agency representative during the center’s hours of operation.”
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On February 2, 2007, the OCC initiated an emergency suspension of the

Center’s child care center license. During the emergency suspension hearing

held at the Office of Administrative Hearings (OAH) on February 8, 2007,

both you and your mother, Thelma Johnson, testified. In his decision dated

February 13, 2007 which affirmed the OCC’s emergency suspension action,

Administrative Law Judge (ALJ) A.J. Novotny, Jr. stated that your testimony

and Ms. Johnson’s testimony were in conflict with each other. You stated that

you did not deny the licensing specialist access to the second floor during the

inspection.  Ms. Johnson stated that you did deny the licensing specialist

access to the second floor.  ALJ Novotny also described both your conduct

and Ms. Johnson’s conduct during the hearing as argumentative with an

inability to contain or restrain yourselves or even follow directions.

On February 23, 2007, you filed an appeal of the emergency suspension

decision to the Circuit Court of Baltimore County. While the petition for

Judicial Review was still pending, the OCC initiated a revocation action on

April 27, 2007 in accordance with COMAR 13A.l4.02.76, [SEE FOOTNOTE

1] which stated in pertinent part:

A. The office may a revoke a license if:

(1) An operator or center is in violation of

these regulations and the health, safety, or

welfare of children in the center is

threatened; or

(3) An operator interferes with the agency

representative in the performance of the

duties of the office.

On April 27, 2007, the OCC mailed the revocation letter by both
regular and certified mail. You refused to accept the revocation letter that was
sent by both regular and certified mail according to the US Postal Service.  On
May 17, 2007, the OCC’s revocation action became final because you did not
file an appeal of the revocation action within the twenty (20) day time frame.
Letters sent by regular mail and certified mail on May 21, 2007 to inform
you that the revocation action had gone into effect since you had not filed an
appeal within the twenty (20) day time frame were both refused by you
according to the US Postal Service.

* * *
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The OCC has evaluated all of the above information and has

determined that you are unable to provide for the health, safety, or

welfare of child care children.

According to COMAR 13A.18.15.03A, you have the right to appeal

this action. Pursuant to COMAR 13A.18.15.03B, you must file your hearing

request in writing within twenty (20) days of the date of this letter to the Office

of Child Care, ATTN: Office of the Attorney General, Maryland State

Department of Education, 200 West Baltimore Street, 10th Floor, Baltimore,

Maryland 21201.

If you appeal, the hearing will be held before an impartial

Administrative Law Judge of the Office of Administrative Hearings.  You

have the right to be represented by a lawyer, the right to present

documents and witnesses, and the right to have subpoenas issued on your

behalf.  Please see the enclosed “Request for Hearing” form.

If you need assistance in filing your appeal, please contact the Office

at 410-538-6200.

 (Emphasis added.)

As noted above, Ms. Davis appealed the Office of Child Care’s denial of her 2013

application, and a contested case hearing was conducted by the Office of Administrative

Hearings. At the evidentiary hearing, one of the witnesses was Rose Marie Hayes, a

Department Regional Manager for the Office of Child Care’s facilities in Baltimore County

from 2003 to 2013 (which included the period when Ms. Davis’s license had been suspended

and revoked, as well as the period when she made the application that is the subject of this

case).  Ms. Hayes explained that, in her view, the explanation Ms. Davis had provided in

2013 of why her prior license had been suspended and revoked in 2007 did not focus on the

primary reason for the termination of the prior license. Ms. Hayes testified:
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I looked at what [Ms. Davis] put on her application . . . about the revocation

before, and how she seemed to focus on the fact that this complaint had come

in, and she couldn’t focus on what we found during the inspection. The fact

that the complaint came in made no difference to me in taking the action. What

made a difference was we could not inspect. What made a difference is all the

behaviors after that. And she could focus [only] on “Somebody made this

complaint against me, and this was a false complaint, and you took my

license.” That’s all she could focus on, not on her behavior.

According to Ms. Hayes, the prior suspension and revocation was not simply based upon the

receipt of a complaint — regardless of the validity or invalidity of that complaint — but

rather, was based upon Ms. Davis’s treatment of the agency’s inspector in a threatening and

combative manner. Ms. Hayes explained to the ALJ: “I can’t take the chance of [Ms. Davis]

not going off again. We’re dealing with other people’s children here.  And . . . I can’t predict

it, based on her history.”

Instead of addressing the concerns expressed by Ms. Hayes, Ms. Davis spent much

of the time at the hearing trying to persuade the ALJ that she was victim of a false complaint.

Her testimony was not helpful to her case. The ALJ upheld the denial of the 2013

application, and explained that Ms. Davis’s own testimony at the hearing demonstrated that

the conditions that led to the revocation of the prior license had not been corrected. The ALJ

explained:

The Appellant [Ms. Davis] raised a number of issues in the course of

the hearing, none of which have any direct relevance to the instant matter. The

Appellant, as further described below, appeared to fixate on the call that

initiated the 2007 inspection, rather than her conduct at that time. Further, her

contention that it is improper for the OCC to deny her application based on

events in prior years is not supported by either the evidence or the law.
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Ms. Hayes, who had familiarity with the Appellant’s licensing

history, testified in detail about the event that led to the Appellant’s 2007

license revocation. She explained that although some violations had been

noted in two routine, unannounced, inspections, it was not until the OCC

undertook an unannounced inspection pursuant to a complaint that serious

questions about the Appellant’s ability to operate a safe and law-abiding

facility arose. Ms. Hayes further noted that all complaints regarding [a] child

care facility must be investigated, regardless of the complaint. What Ms.

Brown experienced during the January 31, 2007 inspection precipitated

the Appellant’s emergency suspension and ultimate revocation, not the

substance of the original complaint. At the time of the January 31, 2007

inspection, the Appellant was required to provide Ms. Brown access to the

entire facility, regardless of where child care was primarily conducted. By

forcibly preventing Ms. Brown from completing the investigation, the

Appellant prompted concerns about the safety of her facility and her

capacity for caring for children and abiding by the regulations governing

child care.

Although six years have passed since the Appellant’s revocation,

nothing offered by the Appellant suggests that she either learned from her

experience, or that she possesses the judgment to operate a child care

facility according to the OCC regulations. To this day, the Appellant denies

having thwarted Ms. Brown’s January 31, 2007 inspection, and, instead,

chooses to fixate on a dispute with relatives whom she blames for making

a false complaint. Indeed, most of the exhibits the Appellant offered into

evidence concern altercations with her relatives in 2007 and 2010, and have

no relevance to the instant matter. As previously explained, the substance of

the initial complaint, or even its substantiation, was not determinative in

revoking the Appellant’s previous license. Because of the complaint, OCC was

compelled to perform an inspection. It was the Appellant’s behavior during

that inspection that precipitated the ensuing actions. Had the Appellant

cooperated with Ms. Brown and granted her access to all areas of her home

and the day care children, none of these events might have occurred.

Moreover, there is no indication that the Appellant can discern why her

prior license was revoked. She continues to blame others for a result that

was solely in her control. This does not militate for a change in her

behavior or an understanding of the requirements for successfully

operating a child care facility that is under the supervision of the OCC. 
The OCC is mandated to protect minor children being cared for by individuals
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other than their parents and to resolve doubts in favor of the child when there

is a conflict between the interests of the child and the interests of an adult. 

Md. Code Ann., Fam. Law § 5-502(b).  As such, it must consider many

relevant factors in determining whether an individual applicant is eligible for

a certificate of registration for a child care facility, including background

checks, interviews, or evaluations of other pertinent information.

The Appellant asserts that the OCC’s denial of a child care center

certificate violates her constitutional right to due process, because no statutory

authority exists that places a limit on the period of time the OCC can consider

when reviewing an applicant’s record. The Appellant further contends that

even if it were constitutional for the OCC to consider events in the Appellant’s

past, the behavior of the OCC unconstitutionally violated the Appellant’s right

to obtain employment because it did not fully explain to her why the events of

2006 and 2007 were relevant in issuing its denial. The Appellant further

argued that the decision rendered by OCC was arbitrary and capricious,

particularly since it prematurely terminated the application process and issued

a denial before the process was complete.

As a basis for the first contention, the Appellant cited U.S. v. Fred L.

Hatfield, Sr., d/b/a HVAC Construction Company, Incorporated, 108 F.3d 67

(4th Cir. 1997), suggesting that further barring the Appellant from obtaining

a child care certificate for past actions already sanctioned would be improper.

However, the Hatfield case involved a debarred government contractor, and

questioned whether the corporation could be criminally prosecuted for the

same fraudulent conduct that led to the debarment. Because the Court

distinguished between a criminal prosecution and a civil remedy, it refused to

dismiss an indictment, as requested by the defendant corporation. The Court

in Hatfield also addressed the reasonableness of the duration of the

Defendant’s debarment and a consideration of the government harm in relation

to the corporation’s losses. I find this case inapposite to the instant matter. Not

only is its subject matter totally unrelated to the issuance of a certificate to

operate a child care center, the legal reasoning in Hatfield does not support a

finding that considering the same set of facts in one proceeding that have been

considered in another, different proceeding, in some way violates a citizen’s

due process rights. The Hatfield Court clearly distinguished the civil and

criminal proceedings to which the corporation was a party.

The Appellant further questioned the fairness of considering events of

2006-2007 to make a determination about the Appellant’s eligibility for a child
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care certificate in 2013. The Appellant argued that relying on events so far past

on which to make a current determination undercut the Appellant’s right to

demonstrate that she had enacted positive change in her behavior and attitude.

In this matter, the Appellant’s prior emergency suspension and ultimate

revocation (which she did not appeal) were based on events that heightened the

OCC’s concern about the Appellant’s ability to safely operate a child care

center, and its ultimate decision that she could not. When the Appellant

submitted her application in 2013, the OCC was compelled to consider her

history and assess its effect on her current eligibility for a child care home

certificate. In addition to her prior difficulties with the OCC, the Appellant’s

2013 application raised concerns. The Appellant’s answer to the question

regarding her prior revocation indicated that she did not fully understand the

reasons for her revocation and continued to blame others for an event for

which she was solely responsible.

This pattern was also evident at the hearing. The entire substance of

the Appellant’s testimony centered on her volatile, and even violent,

relationship with her relatives and the court proceedings that ensued from

their various encounters. The Appellant, who displayed a labile demeanor,

barely mentioned the events of January 31, 2007, except to cursorily deny

them, and quickly returned to her recitation of the offenses committed by her

relatives against her. It was clear that the Appellant had little, if any, cogent

understanding regarding the OCC’s prior actions and current denial, and

continues to reject any responsibility for her previous revocation and the

behavior that precipitated the loss of her child care certificate.

Although the Appellant asserts that it was improper for the OCC to

issue a denial of her application before completing the process by performing

background checks and other investigatory measures, I find the OCC had

ample authority and reason to act as it did. The law does not require that the

OCC complete every facet of an investigation pursuant to an application for

child care home certification.  COMAR 13A.l5.l4.07D(1) provides that the

OCC “may deny an application for registration at any point during the

application process, if, following evaluation of information received to that

point, [OCC] determines that a basis for denial exists as set forth in §A of this

regulation.” (emphasis supplied). In its denial, the OCC clearly cited four

distinct portions of the applicable regulation as a basis for rejecting the

Appellant’s application and denying her child care certificate. Those reasons

included a documented history of a serious regulatory violation, a previous

12



revocation, and an evaluation of other pertinent information that created

reasonable doubt as to the Appellant’s ability to provide child care in

accordance with the regulations. COMAR 13A.18.02.07A(1), (3), (4), and

(10)(b). The Appellant’s history, and the legitimate doubts driven by remarks

included in the application fully justified the OCC’s denial, even if background

checks and a criminal investigation had not yet occurred. The OCC had the

authority to deny the Appellant’s application at any time during the process for

which it had a basis for denial. With sufficient information to form that basis,

the OCC had no obligation to extend the process to engage in further,

unnecessary, investigations.

My review of the record, which includes my observations of the

Appellant at the hearing and consideration of her testimony, leads me to find

that she has not met her burden to prove that the OCC improperly denied her

application for a family day care certificate of registration. Accordingly, I must

uphold the OCC’s denial.

(Emphasis added.)

Ms. Davis then sought judicial review in the Circuit Court for Baltimore County, and

that court also affirmed the Office of Child Care’s denial. 

On appeal to this Court, Ms. Davis argues that COMAR 13A.18.02.07 is

unconstitutional on its face because it does not put a “time limit beyond which the Agency

must consider a prior violation as either ‘stale’ or so attenuated as to be irrelevant and of no

value in assessing the applicant’s current fitness to care for children or meet the COMAR

requirements.”  She argues that the regulation at issue burdens her “significant liberty

interest” in working in the field of her choice, and as such, it “requires somewhat greater

scrutiny than ordinary, or ‘rational basis’ scrutiny.”  In support of this argument, Ms. Davis

relies primarily on cases dealing with debarment of federal contractors.
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Ms. Davis’s second argument is that, even if the regulation is not unconstitutional on

its face, it was applied to her in an unconstitutional manner. She asserts: “The problem with

the Agency’s decision is that it is based entirely on the Appellant’s reply to Question No. 14

on the application.”  She argues that the Office of Child Care had an obligation to assess her

current capacity to care for other people’s children, not rely on her sanction-worthy behavior

of six years ago.  She cites no case law in support of this proposition.

Finally, Ms. Davis argues that the Office of Child Care’s decision was arbitrary and

capricious, again asserting that the Office of Child Care had an obligation to make further

inquiries about her present mental state before denying her application.

STANDARD OF REVIEW

We discussed this Court’s review of the actions of an administrative agency in Doe

v. Allegany County Dept. of Social Services, 205 Md. App. 47, 54-55 (2012), where we

stated:

Generally, when reviewing the decision of an administrative agency a

court must only determine “if there is substantial evidence in the record as a

whole to support the agency’s findings and conclusions, and to determine if the

administrative decision is premised upon an erroneous conclusion of law.”

Catonsville Nursing Home, Inc. v. Loveman, 349 Md. 560, 568, 709 A.2d 749,

753 (1998) (citing United Parcel Serv., Inc. v. People’s Counsel, 336 Md. 569,

577, 650 A.2d 226, 230 (1994)). Therefore, we review the decision of the

agency rather than that of the circuit court. See Owens v. Prince George’s

County Dep’t of Soc. Servs., 182 Md. App. 31, 51, 957 A.2d 191, 203 (2008).

Our review of the agency’s factual findings consists solely of an

appraisal and evaluation of the agency’s fact finding and not an independent

decision on the evidence. Catonsville Nursing Home, supra, 349 Md. at 570,

709 A.2d at 753 (citing Anderson v. Dep’t of Pub. Safety & Correctional
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Servs., 330 Md. 187, 212, 623 A.2d 198, 210 (1993)). This evaluation seeks

to find whether the evidence is substantial. Thus, “a reviewing court, be it a

circuit court or an appellate court, shall apply the substantial evidence test to

the final decisions of an administrative agency. . . .” Id. (citing Baltimore

Lutheran High Sch. Ass’n v. Employment Sec. Admin., 302 Md. 649, 662, 490

A.2d 701, 708 (1985); Anderson, supra, 330 Md. at 212, 623 A.2d at 210;

Bulluck v. Pelham Wood Apts., 283 Md. 505, 511–13, 390 A.2d 1119, 1123

(1978)). In this context, “‘substantial evidence,’ as the test for reviewing

factual findings of administrative agencies, has been defined as ‘such relevant

evidence as a reasonable mind might accept as adequate to support a

conclusion[.]’” Id. (quoting Bulluck, supra, 283 Md. at 512, 390 A.2d at 1123).

It is well established that “reviewing courts are under no constraint to

affirm an agency decision premised solely upon an erroneous conclusion of

law.” Id. (citing Ins. Comm’r v. Engelman, 345 Md. 402, 411, 692 A.2d 474,

479 (1997)). Accordingly, we may reverse an administrative decision premised

on erroneous legal conclusions.

Additionally, we are obligated to “review the agency’s decision in the

light most favorable to the agency,” because their decisions are prima facie

correct and carry with them the presumption of validity. Id. (citing Anderson,

supra, 330 Md. at 213, 623 A.2d at 211; Bulluck, supra, 283 Md. at 513, 390

A.2d at 1124). The Court of Appeals has consistently stated that an

adjudicatory agency’s decision can only be reviewed on grounds identical to

those relied upon by the agency. Dep’t of Health & Mental Hygiene v.

Campbell, 364 Md. 108, 112 n. 12, 771 A.2d 1051, 1053 n. 12 (2001). Finally,

in an administrative appeal, the appellant bears the burden of establishing an

error of law or that the agency’s final decision was not supported by

substantial evidence. Taylor v. Harford County Dep’t of Soc. Servs., 384 Md.

213, 222–23, 862 A.2d 1026, 1031 (2004).

DISCUSSION

I & II. Constitutional challenges

Ms. Davis’s claims that COMAR 13A.18.02.07 is unconstitutional —  both on its face

and as applied — are little more than shots in the dark. In Question I, she asserts that the

regulation is “unconstitutional on its face because it does not contain any standard that either
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limits or guides the administrator’s discretion . . . [to] deny the applicant’s application

because of a previous license revocation that is over six (6) years old . . . .” We perceive no

such problem in the regulation. The operative language of the regulation provides no room

for unbridled abuse of discretion. Subsection A.(4) of COMAR 13A.18.02.07 permits denial

of an application if “[t]he applicant has had a . . . child care center license . . . revoked before

the date on the registration application, unless the office is satisfied that the condition that

was the basis for the . . . revocation has been corrected.” An applicant such as Ms. Davis who

has had a prior license revoked surely knows that historical fact. Although the regulation

does permit the Office of Child Care to make an initial assessment of whether “the condition

that was the basis for the denial or revocation has been corrected,” that discretion is cabined

by the agency’s obligation not to act in an arbitrary or capricious manner. If the applicant

disputes the agency’s initial determination that the condition has not been corrected, the

applicant has adequate protection in the form of a right to an evidentiary hearing before an

administrative law judge. COMAR 13A.18.15.03A.

Ms. Davis’s second argument is that, even if not unconstitutional on its face, COMAR

13A.18.02.07 was unconstitutional as applied to her because the denial of her 2013

application was “based . . . on [Ms. Davis’s] response to Question No. 14” in the application

“without conducting further investigation.” The premise of this argument — that the sole

reason for denying the application was the fragmentary response to Question No. 14 on the

application form — is totally vitiated by the lengthy letter dated March 27, 2013, which the
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Office of Child Care sent to Ms. Davis when it denied her application. The agency went into

great detail to explain why it was denying the application. Moreover, any lack of procedural

due process that an applicant might have been able to complain about if the initial denial

provided no avenue for appeal was cured in this case by providing Ms. Davis a full hearing

before an ALJ. Ms. Davis cited no case to support her argument that the regulation was

unconstitutional as applied, and we perceive nothing unconstitutional about the manner in

which the regulation was applied to deny the issuance of a license in Ms. Davis’s case.

III. Substantial evidence

Ms. Davis’s third question asserts that the agency’s decision was “either arbitrary or

capricious or unsupported by substantial evidence because the Administrator based her

decision on the Appellant’s response to Question No. 14 in the Appellant’s application for

the day care license without conducting further investigation.” Again, the factual premise of

this assertion is not supported by the record. The applicable regulation clearly authorized the

Office of Child Care to deny Ms. Davis’s application based on the undisputed fact that she

had had a previous license revoked unless the Office could be “satisfied that the condition

that was the basis for the . . . revocation has been corrected.” It was the applicant’s obligation

to demonstrate that the condition that led to her previous revocation had been corrected. Even

if we were to agree with Ms. Davis’s complaint that the application form did not specifically

ask the applicant to explain the manner in which the prior condition had been corrected, Ms.

Davis did provide an abbreviated version of her side of the story in response to Question 14;
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she stated that her prior license had been revoked because: “Licensed specialist Karen Brown

received (phone call) against day dare center which was false allegations.” In other words,

Ms. Davis continued to refuse to accept responsibility for the prior revocation. Moreover,

Ms. Davis had a full opportunity to provide any evidence at the hearing before the ALJ to

demonstrate that the prior condition which led to the revocation had been corrected. But, as

the opinion of the ALJ makes plain, Ms. Davis persuaded the ALJ that the condition that led

to her revocation had not been corrected. In our view, there was substantial evidence to

support that finding of the ALJ.

“Substantial evidence” is “such relevant evidence as a reasonable mind might accept

as adequate to support a conclusion.”  Bulluck v. Pelham Wood Apartments, 283 Md. 505,

512 (1978).  In Bulluck, the Court of Appeals noted:

[The appellate court’s] scope of review “is limited ‘to whether a

reasoning mind reasonably could have reached the factual conclusion the

agency reached,’” Dickinson-Tidewater v. Supervisor, 273 Md. 245, 256, 329

A.2d 18, 25 (1974). See Pemberton v. Montgomery County, 275 Md. 363,

367-368, 340 A.2d 240 (1975); Supervisor v. Peter & John Radio, 274 Md.

353, 355-356, 335 A.2d 93 (1975); St. Comm’n On Human Rel. v. Malakoff,

273 Md. 214, 224, 329 A.2d 8 (1974); Gutwein v. Easton Publishing Co., 272

Md. 563, 567, 325 A.2d 740 (1974), cert. denied, 420 U.S. 991, 95 S.Ct. 1427,

43 L.Ed.2d 673 (1975). And See generally Universal Camera Corp. v. Labor

Board, 340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951); Consolidated Edison

Co. v. Labor Board, 305 U.S. 197, 229, 59 S.Ct. 206, 83 L.Ed. 126 (1938); 4

K. Davis, Administrative Law Treatise ss 29.01, at 114-126 (1958 ed.); L.

Jaffe, Judicial Control of Administrative Action, 600-615 (1965); Jaffe,

Judicial Review: “Substantial Evidence on the Whole Record,” 64 Harv.L.Rev.

1233 (1951); Stason, “Substantial Evidence” in Administrative Law, 89

U.Pa.L.Rev. 1026 (1941); Stern, Review of Findings of Administrators, Judges

and Juries: A Comparative Analysis, 58 Harv.L.Rev. 70 (1944); Tomlinson,
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Constitutional Limits on the Decisional Powers of Courts and Administrative

Agencies in Maryland, 35 Md.L.Rev. 414, 416-425 (1976).

In applying the substantial evidence test, we have emphasized that a

“court should (not) substitute its judgment for the Expertise of those persons

who constitute the administrative agency from which the appeal is taken.”

Bernstein v. Real Estate Comm., 221 Md. 221, 230, 156 A.2d 657, 662 (1959),

Appeal dismissed, 363 U.S. 419, 80 S.Ct. 1257, 4 L.Ed.2d 1515 (1960). We

also must review the agency’s decision in the light most favorable to the

agency, since “decisions of administrative agencies are prima facie correct,”

Hoyt v. Police Comm’r, 279 Md. 74, 88-89, 367 A.2d 924, 932 (1977), and

“carry with them the presumption of validity,” Dickinson-Tidewater, Inc. v.

Supervisor, supra, 273 Md. at 256, 329 A.2d at 25; Heaps v. Cobb, 185 Md.

372, 378, 45 A.2d 73 (1945). Furthermore, not only is it the province of the

agency to resolve conflicting evidence, but where inconsistent inferences from

the same evidence can be drawn, it is for the agency to draw the inferences.

Labor Board v. Nevada Consolidated Copper Corp., 316 U.S. 105, 106-107,

62 S.Ct. 960, 86 L.Ed. 1305 (1942); Board v. Levitt & Sons, 235 Md. 151,

159-160, 200 A.2d 670 (1964); Snowden v. Mayor & C. C. of Balto., supra,

224 Md. at 448, 168 A.2d 390.

Here, the conclusion reached by the agency was that Ms. Davis’s prior history justified

denying her 2013 application for a large family home child care certificate of registration,

and that she had not moderated her contentious attitude toward the Office of Child Care. 

Instead, Ms. Davis once again contended that the anonymous phone call was false. This

demonstrates Ms. Davis’s ongoing inability to separate the anonymous call from her

“agitated and explosive” reaction to the inspection visit that it triggered. Ms. Hayes testified

that this was the reason for denying Ms. Davis’s application, and the ALJ credited that

testimony.
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Consequently, there was substantial evidence in this record to support the Office of

Child Care’s decision to deny Ms. Davis a child care license.

JUDGMENT OF THE CIRCUIT

COURT FOR BALTIMORE COUNTY

AFFIRMED.  COSTS TO BE PAID BY

APPELLANT.
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