
UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 0586

September Term, 2014

PARKWAY SWIRNOW, INC.

v.

BOARD OF LIQUOR LICENSE

COMMISSIONERS FOR BALTIMORE CITY

Graeff,

Hotten,

Arthur,

JJ.

Opinion by Arthur, J.

          Filed: April 10, 2015



The Board of Liquor License Commissioners for Baltimore City (“the Board”) denied

an application from Parkway Swirnow, Inc. (“Parkway Swirnow”), which sought to add an

additional business under an existing liquor license.  The Circuit Court for Baltimore City

reversed that decision and remanded with instructions that the Board clarify the basis for its

decision without receiving additional evidence.  The Board then issued a more detailed oral

opinion, which disclosed that the Board had based its decision in part on the recent history

of the license, including a protest from a year earlier that had resulted in a temporary

suspension and other sanctions against Parkway Swirnow.  The circuit court affirmed the

Board’s decision, and Parkway Swirnow appealed to this Court.

QUESTIONS PRESENTED

Parkway Swirnow presents two questions on appeal, which we restate in this form:

I. Did the Board comply with the circuit court’s order that the Board not

accept additional evidence on remand?

II. Was the Board’s decision supported by substantial evidence?

For the reasons explained in this opinion, the answer to both questions is: Yes.  We

affirm the judgment of the circuit court, which affirmed the decision of the Board to deny

Parkway Swirnow’s application.1

 The questions formulated in Parkway Swirnow’s brief were:1

1. Did the Board violate the circuit court’s Order on remand instructing

the Board to make specific findings of fact based on the record and that

it was not authorized to reopen the record or accept additional evidence

when the Board took “quasi-judicial notice” of evidence submitted in

a separate hearing concerning a different establishment that occurred

(continued...)



FACTUAL AND PROCEDURAL BACKGROUND

A. The Applicant and the Application

Parkway Swirnow is the holder of a class B-D-7 beer, wine, and liquor license in

Baltimore City.   The license is confined to a mixed-use development area within the Key2

Highway Urban Renewal Project along the Inner Harbor.  As of 2011, Parkway Swirnow

operated three businesses that served alcoholic beverages under that one license: Tabrizi’s

Restaurant, Sorso’s Café, and the Tiki Barge Pool Club and Bar.

The restaurant and café were located on the ground floor of an office building at 500

Harborview Drive, directly across from a row of townhomes.  The Tiki Barge operates on

a vessel docked at the end of the marina pier.  The main access to the pier is through the

 (...continued)1

almost one year earlier?

2. Was the Board’s denial of the Application supported by substantial

evidence when no facts of record existed upon which a reasonable mind

could conclude that an additional restaurant serving beer, wine and

alcohol would create an impact on the welfare of the community by its

patrons walking next to residential units that is different from or in

addition to any current impact on the community caused by other

licensed establishments[?]

 See generally Md. Code (1957, 2011 Repl. Vol.), Art. 2B, § 8-203(d).  Under Rule2

5.03 of the Rules and Regulations for the Board of Liquor License Commissioners for

Baltimore City, all Class B-D-7 licenses are considered to be “tavern operations,” in which

alcoholic beverages may be habitually sold for on-premises consumption and served at a bar

or lounge area with tables or other suitable furniture.  The regulation requires that “[t]he

bar/lounge area must be operative for business at all times the premises is open to the

public.”
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building that houses the restaurant and café.  The only way to get to and from the Tiki Barge

is to walk along Harborview Drive, past the row of townhomes.

In December 2011, Parkway Swirnow submitted an application to the Board.  The

application sought to expand Parkway Swirnow’s operations by adding a second barge-

restaurant on the pier.  This new establishment, the Raw Barge, would serve seafood and

other fare in connection with alcohol sales.  At the Board’s direction, Parkway Swirnow

sought input from the community by presenting its plans for the Raw Barge to nearby

community associations.

B. The Hearing Before the Board

Although Parkway Swirnow initially contended that a hearing was unnecessary, the

Board held a public hearing on February 2, 2012.  The proceeding was only quasi-judicial

in nature and was by no means the equivalent of a formal evidentiary hearing.

Parkway Swirnow was represented by counsel, but it had no adversary of record. 

Instead, the persons who protested the application had the opportunity to be heard and to ask

questions.  Only a handful of objections were raised throughout the hearing, and the Board

overruled almost all of them.  The manner of presentation was loosely structured, with

interested parties participating in an ad hoc fashion that often blurred the distinction between

when parties were asking questions and when parties were delivering testimony.   At various
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times, different people even referred to others by their first names, and the Board needed to

ask the parties to use surnames to preserve the integrity of the transcript.3

The transcript makes it abundantly clear that all participants at this hearing (the Board,

Parkway Swirnow’s representatives, and the protestants) had background knowledge about

the Tiki Barge, which operated under the existing license.  Parties frequently referred to the

addition of the Tiki Barge to the license, to a protest against the Tiki Barge from a year

earlier, and to an agreement to settle the protest in exchange for the imposition of certain

conditions on the Tiki Barge’s operation.  Consistent with the highly informal nature of the

proceeding, much of this information was not formally introduced as evidence. 

Parkway Swirnow’s presentation to the Board primarily concerned the details of its

proposal for the second barge.  The operator of the establishments, Charles Craven, testified

that: the Raw Barge would operate seasonally from April through October; the Barge would

employ around 25 to 35 people; the Raw Barge would have a capacity of approximately 120

patrons; patrons would use parking from existing nearby lots; alcohol would be delivered on

weekdays; food would be delivered every day except Sunday; the Raw Barge would operate

until midnight on weekdays and 1:00 a.m. on weekends, an hour later than the Tiki Barge;

 In commenting on the informality of the proceeding, we do not intend to criticize the3

Board’s procedures.  It is neither necessary nor desirable for a local liquor board to impose

procedures that would increase the expense and delay of its decision-making process, or that

would create barriers against open participation.  The statutory scheme vests such matters in

the Board’s discretion.  We note this feature of the hearing only to provide context in which

to assess the Board’s consideration of the evidence.
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and the operation would share “the same security” that was in place for the existing Tiki

Barge.

After the Board asked Craven how Parkway Swirnow would respond to noise

complaints from the residents, counsel for Parkway Swirnow pursued a specific line of

questioning about the recent “problems” with the Tiki Barge:

[COUNSEL:] Along with that, you’ve been there on other projects for

the last year or two so you know that, you’re sensitive to

what some of the neighbors find that they have some

problems, and you will continue to be sensitive and

available at all times?

[CRAVEN:] Yes, sir.

[COUNSEL:] Did you last year said you would be available by cell

phone so that . . . somebody could call you at any time

they had a problem?

[CRAVEN:] Cell phone, email.

One of the participants, a neighbor named Matthew Klaiber, inquired about other

conditions that had been imposed on the Tiki Barge in the previous year.  Referring

specifically to potential complaints about “security,” Mr. Klaiber asked whether community

members would have a remedy against the Raw Barge alone, or whether the other

establishments on the same license would be answerable as well.  Craven demurred. 

Klaiber also asked more questions about the security measures that had been put in

place “last year,” and Craven gave assurances that “same security” would “be back” for the

Raw Barge.  Klaiber asked if the hours of the Tiki Barge would increase to match the
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extended hours of the Raw Barge.  Evidently referring to the settlement of the earlier dispute

about the Tike Bar, Craven responded: “It may[.  I]f we change the hours, I’ll notify the

community like we agreed to for any changes we make.”  (Emphasis added.)

Evidently also referring to the earlier settlement, Klaiber told the Board that he was

“encouraged to hear that they [were] going to maintain the same type of security personnel

and other conditions that were achieved with respect to the Tiki Barge.”  On the other hand,

Klaiber expressed concern that Parkway Swirnow could convert the Raw Barge from a

seafood restaurant into a bar.  He also expressed concern “that the proposed Raw Barge is

going to be open [as] late as it is[.]”

The Board received a letter that Klaiber had written, expressing many of the same

concerns.  As an attachment, Klaiber included a copy of another letter that Craven sent to him

on Tiki Barge letterhead.  That letter, dated May 2, 2011, began with the heading “Re: Tiki

Barge Protest.”  The letter identified Klaiber as “the leader of the Petitioners that have

petitioned the Liquor Board regarding the operations of the Tiki Barge at the Harbor View

[sic] Marina.”  It referred to a certain proposal that a “Dr. Washington” made during an

“April 4, 2011 hearing before the Board[.]”  In the letter, Craven wrote that he would

implement certain security measures and make himself personally available in the future to

address complaints, in exchange for dismissal of the petitioners’ filings before the Board. 

He added that the commitments would be made “without admitting responsibility for any of

the complaints that were put into evidence at the hearing[.]”
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Mr. Richard Swirnow, the individual license holder and owner of the Parkway

Swirnow corporation, discussed the problems with the Tiki Barge and echoed Craven’s

testimony that Parkway Swirnow would endeavor to respond to the type of complaints that

residents had made.  Swirnow blamed the “offensive” “crowds” that the Tiki Bar had

attracted on an excess of favorable publicity:

[MR. SWIRNOW:] I hope we don’t get it be such a great place that we get

more notoriety because the problem with the Tiki Bar

was that we had no idea that The Sun paper was going to

run a double tru[ck]  with a picture of the Tiki Bar and4

say the best ever for Baltimore or the award for the year. 

And then to have the radio stations or the TV stations on

every morning say I don’t believe the palm trees, you got

to get down there and see it.  That’s what happened with

the Tiki Bar.  It was over, over responded to.  

So I hope we don’t get the same kind of publicity so far

as bringing crowds out because we can’t do anything

except deal with them.  And certainly we weren’t looking

for them to be offensive to the community.

It is a marina primarily, and our concern is we do not

want any of the activity that they think is going to

happen, to happen . . . .

When cross-examined by the challengers, Swirnow admitted that the adjacent

townhomes were not part of the original Harborview development plan and that the original

expectation was that high-rise towers would be located across from the pier.  In other words,

 “Double truck refers to a pair of facing pages, usually in a newspaper or magazine,4

with content that stretches over both pages.”  http://en.wikipedia.org/wiki/Double_truck (last

viewed Mar. 30, 2015).
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according to Swirnow, it was originally anticipated that people would walk in front of high-

rise towers, and not in front of two-story townhomes, to get to and from the marina where

the barges are located.

Parkway Swirnow also submitted a petition and a few emails from individual residents

who lived in the general area and who supported the proposal.   From the outset of the5

hearing, however, Parkway Swirnow candidly acknowledged that not everyone in the

community was in support of the project and that none of the community groups had openly

supported the expansion.  One Parkway Swirnow employee, Andrew Freeman, explained that

he had attended meetings with three nearby condominium associations that had voiced

questions and concerns about the operation.  Freeman further acknowledged that there was

“some pushback” and “animosity” at the meeting of the Harborview Townhomes Community

Association Advisory Board, a group that represents the residents of the townhomes

immediately across from the Parkway Swirnow establishments.

Michael D. Sisk, Sr., a representative from the townhomes advisory board, appeared

at the hearing to oppose the application.  Sisk informed the Board, based on his attendance

of an advisory board meeting, that his association did not support Parkway Swirnow’s

application.  According to Sisk, the persons most affected by the proposed expansion would

 One email of support came from a nearby resident who acknowledged that “physical5

limitations created by the design of Harborview Drive present a challenge to the co-existence

of residential and commercial properties,” but who nevertheless voiced his support because

representatives of Parkway Swirnow had been “approachable and available to address

community concerns about its operations.”
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be the “front row” residents of the townhomes from 501 through 511 Harborview Drive,

directly across from the entrance to Parkway Swirnow’s establishments at 500 Harborview

Drive.

The Board received a letter of “vehement opposition” from Sisk, in which he claimed

that “[v]irtually all of the homeowners along the ‘Front Row’ of the area [were] opposed to

a Raw Barge bar and restaurant.”  His letter stated that the basis for their opposition was that

the Raw Barge would bring with it “the trash and stench of a seafood eatery, the

inappropriate behavior of its drunken bar patrons, the added truck, taxi and automobile

traffic, and finally transients who have no business or interest in the neighborhood.”  He also

cited the expanded hours of operation and the lack of additional parking facilities.  Sisk

summarized: “For the Front Row residents and the remainder of the community, the only

thing we have to look forward to is the rowdy crowd of drunks and half-drunk patrons exiting

through our neighborhood at midnight and 1am.”

Like Klaiber, Sisk also addressed his concerns about whether the Raw Barge would

operate primarily as a bar rather than as a restaurant.  At that point, one of the commissioners

volunteered information about Parkway Swirnow’s previous expansion application for the

Tiki Barge.  The following exchange ensued:

[BOARD:] In [Mr. Swirnow’s] original application, he testified, I

believe, with the Tiki Barge that this, the selling of food

was in addition to be a compliment [sic] to further

expand the opportunities presented for the immediate

residen[ts].
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I’m sure [Swirnow’s counsel] could go into detail if I’m

incorrect.  Is this correct . . . ?

[COUNSEL:] That’s correct.

[BOARD:] And this is a BD7?

[COUNSEL:] Correct.

[SISK:] I would also like to point out that last time we were here,

Mr. Craven had as his golden selling point the fact that

the Tiki Barge would not operate during the so-called

golden hours staying open ‘til 1:00 a.m. at which time

they make their most money.

Now, this was a selling point he presented to the Liquor

Board in his defense for the expansion of the license. 

And now here he comes sometime later saying oh, by the

way, we’re going to expand the hours on the Tiki Barge

‘til 1:00.

David Wallace, another resident of the townhomes, seconded much of Sisk’s

testimony.  Wallace stated that he had decided to take “a lower profile” in the proceeding,

explaining: “I was badly damaged last year as a result of my role in the Tiki Barge[.]”  6

Wallace opined that the “front row” homes that were particularly close to Parkway

Swirnow’s operations would be the “recipient of the traffic, noise, the drunken patrons, et

cetera.”  He commented that “the continued expansion of the liquor license does not seem

to be attentive to” the concerns of the front row residents who spoke out against the

 Sisk’s testimony and his letter to the Board included an allegation that Swirnow had6

purposely refused to renew Wallace’s marina slip as retribution for Wallace’s previous

objections to the Tiki Barge.
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expansion.  Wallace concluded: “I fear we’re going to be back here with great regularity if

we keep piecemealing this.”

In sum, the record makes it clear that the Raw Barge hearing was conducted against

the backdrop of prior proceedings regarding the Tiki Barge.  From the testimony and exhibits

introduced at the hearing, it could be inferred that nearby residents had complained to the

Board in the previous year about “offensive” disturbances caused by the Tiki Barge operation

and that as a result Parkway Swirnow had agreed to institute security measures and to impose

other conditions on the Tiki Barge.  The general nature of the prior proceedings, if not the

complete array of details, had been discussed on record.  Parkway Swirnow generally

declined to raise objections when other parties at the hearing referred to problems with the

Tiki Barge.  In fact, Parkway Swirnow’s presentation invited the Board to consider the

ultimate outcome of those prior proceedings as an indication of Parkway Swirnow’s

“sensitivity” to the community.

C. The Board’s First Decision and the First Review Petition

The Board rendered a decision on March 8, 2012, denying Parkway Swirnow’s license

request.  The Board stated that its decision was based on “the petitions and emails and

letters,” as well as “the live testimony of the residents of the Harborview Condominium.” 

In announcing its decision, the Board explained that the conflicting opinions of residents

made it “hard to determine whether there [was] a public need and desire for this license or

not.”  The Board reasoned:
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So we go to . . . the impact on general health, safety and welfare,

including crime, traffic, parking and convenience.  And what we

have determined is that the – there is an impact, a deleterious

impact on the welfare of the community, in that there’s simply

only one way in and one way out off of a pier onto a street that

offers no public parking.  The patrons of this establishment

would be forced to walk, to come and go from the establishment

right next to residential units.

We are, at this time, denying the request, based on what we

believe would be a deleterious impact on the general health,

safety and welfare of the community.  

Parkway Swirnow sought judicial review of the Board’s decision in the Circuit Court

for Baltimore City.  At a hearing on November 5, 2012, the circuit court announced that it

would remand the case with instructions that the Board clarify the basis for its decision.  The

court explained that the Board’s factual findings were too unspecific for the court to evaluate

the basis for the decision:

[I]t may well be that the Board’s decision is correct.  In terms of

what it is they’ve given to this Court, it’s problematic. . . .  And

in some ways, and in fairness to the Board, it’s complicated

because there was so much preoccupation with the history of the

license with respect to other restaurants.

But I can’t tell that that’s the basis for what the Board’s deciding

here.  If it is, it’s not disclosed.  And it really is important that it

be disclosed. . . .  I’m going to ask the Board to clarify its

decision.  But I’m not going to – I’m going to be really explicit

that the Board can’t reopen it.  I think reopening under these

circumstances would be totally unfair.

In its oral ruling, the circuit court purported to prohibit the Board from supplementing

the record on remand:
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[T]he Board may not reopen it for any other evidence or any

other submissions for any parties.  So there’s not going to be any

evidence, no memos, no anything, submitted to the Board.  The

Board will do without all of that.

On November 9, 2012, the circuit court issued a written order reversing the decision

of the Board and remanding the case “for the Board to issue a decision that makes findings

of fact that are supported by the record of the impact that patrons walking next to residential

units would have on the welfare of the community, that is different from or in addition to any

current impact on the community.”

D. Board’s Restated Opinion on Remand

After receiving the circuit court’s order, the Board scheduled a proceeding for

January 17, 2013.  The scheduling memorandum emphasized that “[n]o additional testimony

concerning the expansion” would be taken at the remand proceeding.  Before delivering its

decision, the Board reiterated the circuit court’s explicit instructions that it should not take

any additional testimony or accept any other submissions.

In announcing its decision, the Board then acknowledged that its original explanation

had been incomplete.  The Board then clarified that its decision was based in part on the

recent history of the Parkway Swirnow license, specifically including the public protests

concerning the operation of the Tiki Bar:

[I]t would be disingenuous for anyone to myopically forget the

many, many hours that the original expansion caused us all to
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spend at Room 215 of City Hall.   And so, it is clear the Agency7

is taking quasi judicial notice both of the protest of renewal of

liquor license LBD7368, a document received back on February

28, 2011 hear[d] by the Liquor Board as Agency’s 1.

In that document, which was received into evidence at a protest

of renewal hearing for this very license that we are dealing with

. . . the Board had a hearing on that on March 3rd, 2011 and

issued a decision in that protect of renewal of revocation hearing

on or about April 28th of 2011.

***

We heard consistently about public nudity and urination being

common place [sic] on the pier and right at the exit or right at

the landing of the pier to the community. . . .

We heard consistently about intoxicating [sic] Barge patrons

stumbling through the Harborview community making

obnoxious gestures, yelling profanities and generally disrupting

the peace.

. . . [I]t’s one of the bases for our decision is that we heard about

vomit and all the other things that were being done at the

landing to this pier.  And specifically, the lack of security and

then we will address that because the Board suspended the entire

license premises for 30 days as a result of what we considered

that disturbance of the peace.

After that, the licensee filed a motion for reconsideration, paid

a fine and agreed to a security plan, which is a fact.  All that

having been said, the fact that a security plan was agreed to,

didn’t automatically pave the way for further expansion of the

pier or of this license.  It simply addressed a problem with the

current expansion, the Tiki Barge.

 Room 215 in Baltimore’s City Hall is the room in which various boards conduct7

hearings. 
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So then we did consider the mayhem and the trouble that was

caused, all that we have described, in the past before the Tiki

Barge had a security plan.  Then, along comes the Applicant and

gets a security plan for the Tiki Barge and files for yet another

expansion of this license with no plans to double or any further

security plan, simply to tell us that it’s going to be the same

security as we have for the Tiki Barge.

The Board went on to explain that the Board had also considered the “sparse”

testimony and letters from the hearing of February 2, 2012.  The Board credited the opinions

of local residents who expressed concerns about the hours of operation, the adequacy of

parking and toilet facilities, and the volume of foot traffic and commercial deliveries.  The

Board expressed “a unique concern about this area,” which it described as “a single exit and

single entrance facility that would now be . . . certainly doubling its amenities[.]”  The Board

emphasized that there was not “a typical city street egress to come and go from the

establishment[,]” but instead patrons would likely “go right into a group of row homes right

across the street from the pier and it causes undue disturbance to the community.”  The Board

took note of the testimony that the original development plan had been to build high-rise

towers across from the pier entrance, instead of townhomes.  The Board also voiced

skepticism toward Parkway Swirnow’s assurances that it could take adequate measures to

control the negative impact of the expansion.

The chairman summarized:

[T]his is an expansion of an expansion of an expansion.  The

location already had Tabrizi’s and Sorso’s and the Tiki Barge

under one license, so three places under one license prior to this.

. . . 
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. . . [T]his expansion is already teetering on causing undue

disturbances to the community based on the extensive testimony

that the Board received back in March of 2011 and that it is –

that we believe that any further activity on that pier, commercial

activity, with a liquor licensed establishment is going to cause

great disturbance to the community.

E. The Second Petition for Judicial Review and the Appeal

After the Board re-issued its decision, Parkway Swirnow again petitioned for judicial

review in the circuit court.  The petition was argued before a different circuit court judge on

December 4, 2013.  8

The circuit court affirmed the Board’s decision.  In a memorandum opinion, the court

found: (1) that there was substantial evidence from the original hearing upon which the

Board could base its decision; and (2) that the Board did not inappropriately reach outside

of the record in reaching the decision.  The opinion suggested that the additional testimony

identified by the Board was simply cumulative of other evidence reflecting the complaints

of residents.9

 Three residents in attendance proffered that they had knowledge of the impact of8

Parkway Swirnow’s other bar on the community and that they could verify the factual basis

of the Board’s decision.  The court declined to take their testimony and instead limited the

witnesses to making brief arguments in support of the Board’s decision.  See Md. Code, Art.

2B, § 16-101(e)(1)(i) (authorizing a court, in reviewing the decision of a local liquor board,

to “hear such additional testimony to such extent and in such manner as may be necessary”);

see also Blackburn v. Bd. of Liquor License Comm’rs for Baltimore City, 130 Md. App. 614,

623 (2000) (holding that circuit court “may hear such evidence only to ascertain the veracity

of findings of fact and conclusions of law reached by the Board” and “may not hear

additional evidence on matters not addressed by the Board”).

 As a third basis for its judgment, the circuit court judge erroneously commented that9

(continued...)
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The order affirming the Board’s decision was entered on the docket on April 29, 2014. 

Parkway Swirnow filed a timely notice of appeal to this Court.

DISCUSSION

The Alcoholic Beverages Law, Article 2B of the Maryland Code, imposes restrictions

on the sale of alcoholic beverages in order to ensure “the protection, health, welfare and

safety of the people of this State.”  Md. Code (1957, 2011 Repl. Vol.), Art. 2B,

§ 1-101(a)(3).   Before approving an application and issuing a license to sell alcoholic10

beverages, a local board of liquor license commissioners must consider, among other things,

“[t]he impact on the general health, safety, and welfare of the community, including issues

relating to crime, traffic conditions, parking, or convenience.”  Id. § 10-202(a)(2)(i).

The local liquor board must deny an application if it finds, among other things, that

“[t]he operation of the business, if the license is granted, will unduly disturb the peace of the

residents of the neighborhood in which the place of business is to be located[,]” or if “[t]here

are other reasons, in the discretion of the board, why the license should not be issued.”  Id.

§ 10-202(a)(2)(ii).

 (...continued)9

her colleague had lacked the power to remand the case to the Board.  Although circuit  courts

lack the power to remand to a liquor board in certain counties, the statute expressly

authorizes remand to the local liquor board in Baltimore City.  See Art. 2B,

§ 16-101(e)(4)(ii).

 Unless otherwise specified, citations to Article 2B in this opinion refer to the 201110

version of the Code.
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In addition, upon receipt of an application for “an extension of the licensed

premises[,]” the Board of Liquor License Commissioners for Baltimore City is required to

“hold a public hearing on each request for . . . an expansion of the licensed premises.”  Id.

§ 10-202(e)(2)(iii).  In deciding whether to approve such a request, the Board applies the

same standard and considers the same factors that it is required to consider for applications

seeking a new license.  Id. § 10-202(e)(2)(v).

The Alcoholic Beverages Law authorizes judicial review over certain decisions from

a local liquor board.  Id. § 16-101(a).   In its brief, the Board asserts that the decision at issue11

here is not reviewable by any court.  The Board specifically asserts that the circuit court did

not have the power to review its decision and that this Court, by extension, lacks the power

to review the decision as well.  Even though the Board did not present this argument to the

circuit court, we typically must address the threshold issue of appealability at any time when

it is raised.  See, e.g., Office of State Prosecutor v. Judicial Watch, Inc., 356 Md. 118, 125

(1999). 

 Section 16-101 of Article 2B, titled “Appeals,” purports to authorize parties to11

“appeal a decision of a local licensing board to the circuit court[.]”  Art. 2B, § 16-101(b)(1). 

Nonetheless, the Court of Appeals has explained: “Even though some statutes and cases

improperly use the word ‘appeal’ to refer to actions for judicial review of adjudicatory

administrative decisions, they are not appeals.  Such actions are original actions in the circuit

courts.”  Bd. of Liquor License Comm’rs for Anne Arundel Cnty. v. Corridor Wine, Inc., 361

Md. 403, 414-15 (2000).  Thus, notwithstanding the wording of the statute, a party seeks

review of the decision of a local licensing board by petitioning for judicial review.  A party

of record may then appeal to this Court from the judgment of the circuit court.  See Art. 2B,

§ 16-101(f)(2)(i).
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The applicable statutory language authorizes review over a “decision of a local

licensing board, in approving, suspending, revoking and restricting, or refusing to approve,

suspend, revoke or restrict a license, or a licensee[.]”  Art. 2B, § 16-101(a).  The Board

argues that it was not “refusing to approve . . . a license” when it denied Parkway Swirnow’s

application, but was merely refusing to approve an expansion of the license.  The Board

further argues that its denial of an expansion of Parkway Swirnow’s liquor license is not a

“decision . . . restricting” a license or a licensee, because the Raw Barge was not in operation

at the time of the application.  We find the Board’s analysis to be unpersuasive.

In construing the Alcoholic Beverages Law, as with any other statute, our primary

goal is to ascertain and effectuate the intent of the legislature.  See Bd. of License Comm’rs

for Charles Cnty. v. Toye, 354 Md. 116, 122 (1999).  We typically begin by examining the

plain and ordinary meaning of the relevant language.  See id. at 123.  Using that approach,

the Board’s position finds no support.

The Board simply asserts, without citing any legal or other authority, that the phrase

“restricting” a license or licensee can refer only to the imposition of conditions on existing

premises: “A request to add an entirely new restaurant under a distinct corporate entity and

on a newly acquired barge is not a restriction on the existing authorized activities of the

licensee.  It is an enlargement of existing authority.”  Appellee’s Br. at 10.  We understand

the Board to mean that the denial of a request to enlarge existing authority does not constitute

a restriction.
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The Board misapprehends the meaning of the word “restrict.”  See MERRIAM-

WEBSTER ONLINE DICTIONARY, http://www.m-w.com/dictionary/restrict (defining “restrict”

as “to confine within bounds,” “to limit the amount or range of (something),” “to prevent

(someone) from doing something,” or “to allow (someone) to only have or do a particular

thing”); CAMBRIDGE D ICTIONARIES ONLINE, http://dictionary.cambridge.org/

us/dictionary/american-english/restrict (“to limit someone’s actions or movement, or to limit

the amount, size, etc., of something”); accord BLACK’S LAW DICTIONARY 1182 (5th ed.

1979) (“[t]o restrain within bounds; to limit; to confine”).

Under any one of these ordinary definitions, the Board has indeed issued a decision

“restricting . . . a license, or a licensee[.]”  Art. 2B, § 16-101(a).  The Board has confined

Parkway Swirnow’s license within bounds; the Board has limited the range of the license;

the Board has prevented Parkway Swirnow from doing something; the Board has allowed

Parkway Swirnow only to have or do a particular thing; the Board has limited Parkway

Swirnow’s actions or movement; and the Board has limited the size (or scope) of Parkway

Swirnow’s license.12

 At the hearing and throughout this appeal, Parkway Swirnow has maintained that12

its liquor license covers the entire development project under the Urban Renewal Plan

(including, for instance, the residential areas across from the marina).  Although the record

does not include any documentary proof of this assertion, the Board has never disputed the

testimony to this effect.  For that reason, we operate under the assumption that Parkway

Swirnow’s license already extends outside of its existing establishments.
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Moreover, despite the Board’s interpretation, the Court of Appeals has conducted

judicial review of a licensing board’s decision denying a licensee’s application for expansion. 

See Sullivan v. Bd. of License Comm’rs for Prince George’s Cnty., 293 Md. 113, 115 (1982)

(reviewing a board’s decision “denying a licensee’s application to construct and operate a

drive-in window for the sale of packaged alcoholic beverages on the licensed premises”).  13

Although the Court did not consider the jurisdictional argument that the Board has raised in

this case, the Court was not troubled by the exercise of judicial review over that type of

restriction.  See id. at 117 (in describing case history, characterizing underlying agency

decision as denial of “application to expand the licensed premises”).  Moreover, in describing

a similar liquor board decision, this Court has expressly referred the denial of an expansion

application as a “restriction.”  See Bd. of Liquor License Comm’rs for Baltimore Cnty. v. J.R.

Bros., Inc., 119 Md. App. 308, 321-22 (1998) (“had permission for an outside permanent bar

been requested, the Board would have had the power to impose that restriction . . . if

evidence supported a finding that it was not in the interest of the public health, safety, and

welfare”).

The Board here makes a feeble attempt to distinguish Sullivan, by asserting that “this

case does not involve any proposed modification to a licensed premise, but rather involves

the proposed additional coverage of an entirely new premise under an existing license.” 

 When Sullivan was decided, the judicial review statute was codified elsewhere, but13

contained the same relevant language.  See Md. Code (1957, 1981 Repl. Vol.), Art. 2B,

§ 175(a).
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Appellee’s Br. at 9.  The Board’s argument misconstrues the words of the statute.  The object

of the verb “restricting” is not the business premises operated under the license, but “a

license, or a licensee[.]”  Art. 2B, § 16-101(a).

Even assuming for the sake of argument that the term “restricting” could be used

narrowly to refer only to the types of restrictions suggested by the Board, the Board’s

interpretation would still fail here.  Where the words of a statute are susceptible of more than

one meaning, the court should consider the purposes of the enactment and consider the

potential consequences resulting from one interpretation rather than another.  See Toye, 354

Md. at 123 (quoting Tucker v. Fireman’s Fund Ins. Co., 308 Md. 69, 75 (1986)).  If the

Board’s interpretation were correct, then Parkway Swirnow’s only avenue of further redress

here would be to begin actually operating the Raw Barge, in violation of the restrictions

imposed on it by the Board, and then to subject itself to sanctions before obtaining court

review.  We doubt that the General Assembly intended to require licensees to defy a board’s

decision simply to obtain judicial review.  To the contrary, the Court of Appeals has advised

licensees: “If a licensee feels aggrieved by the conditions sought to be placed on his or her

license, he or she should seek judicial review at the time the conditions are imposed.”  Bd.

of Liquor License Comm’rs for Baltimore City v. Fells Point Café, Inc., 344 Md. 120, 137

(1996).
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In sum, the Board’s decision denying Parkway Swirnow’s application amounted to

a decision restricting the license and the licensee.  That decision is reviewable in the circuit

court and in this Court.  See Art. 2B, § 16-101(a), (f).

I.

A. Compliance with Circuit Court’s Remand Instructions

As the first challenge in the appeal, Parkway Swirnow contends that the Board

violated the circuit court’s instructions not to reopen the case on remand “for any other

evidence or any other submissions for any parties.”  Specifically, Parkway Swirnow asserts

that the Board exceeded its authority when it announced on remand that it was “taking

quasi[-]judicial notice” of facts related to the 2011 proceeding regarding the Tiki Barge that

resulted in the suspension of Parkway Swirnow’s license.  Assuming for the sake of

argument that it would be reversible error for an agency to violate a circuit court’s

instructions not to reopen the record for additional evidence,  a careful review of the Board’s14

post-remand opinion reveals that the Board received no additional evidence after the court

issued its instructions.

 In arguing that the Board erred in allegedly failing to heed the circuit court’s14

instruction, Parkway Swirnow cites Eastern Outdoor Advertising Co. v. Mayor & City

Council of Baltimore, 146 Md. App. 283 (2002).  In that case, this Court rejected the

contention that a board of zoning appeals could not consider additional evidence after a

remand from this Court.  Id. at 303-06.  Contrary to Parkway Swirnow’s contention, this

Court did not decide whether the circuit court could prohibit the local board from taking even

more evidence after a second remand.  Id. at 307.
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In a memorandum scheduling the remand proceeding for January 17, 2013, the Board

emphasized that it would take no additional testimony.  The Board reiterated these

instructions at the beginning of the proceeding.  The record does not show that the Board

accepted any additional evidence or any other submissions from any parties.  Thus, the Board

literally complied with the circuit court’s oral and written instructions. 

In re-articulating the decision, the Board then fully disclosed what had been the basis

for its initial decision:

[S]omehow when I gave the decision it seemed just kind of

abruptly cut off.  That is, I seemed to cut off the discussion for

the reason for our decision . . . .

***

. . . [T]he Judge was correct in that’s not a specific explanation. 

It is almost as if that’s a preamble to some more detail.  And in

fact in her oral opinion she says – she is trying to figure out what

it was that made us make the decision we did.

And she says in her oral opinion on November 5th, 2012, “In

some ways, in fairness to the Board, it is complicated because

there was so much preoccupation with the history of the licensee

with respect to other restaurants,” of course other restaurants

meaning the Tiki Barge.

Then she further goes on to say, “But I can’t tell that that’s the

basis for what the Board is deciding here.  If it is, it is not

disclosed and it really is important that it be disclosed. . . .”

***

So what is first, and we are apologetic that we didn’t bring it up

before.  But it was clear to the Judge that there was something

more here than what was in the transcript and she has asked us
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to say, did we base some of this on any prior history of the

licensee with respect to other restaurants?  That is, respect other

expansions and the answer is, yes we did.

. . . And so, it is clear the Agency is taking quasi judicial notice

both of the protest of renewal of liquor license LBD7368, a

document received back on February 28, 2011.

***

Now, [counsel for Parkway Swirnow] was obviously present at

that hearing, [the circuit judge] was not.  And so it was our foul

and our error not to bring these things up and make sure that we

disclosed some of the reasons we made the decision that we did

in that petition for protest of renewal . . . .

In sum, the Board was explicit that it had already taken notice of its records regarding

the 2011 Tiki Barge protest before its original decision, and thus before the remand order. 

Therefore, the Board did not violate the circuit court’s instruction not to consider additional

evidence.15

II.

Parkway Swirnow’s core contention in this appeal is that the record did not contain

sufficient evidence to support the Board’s conclusion that the proposed Raw Barge would

 The Board argues that because Parkway Swirnow did not object when the Board15

cited the history of the license and the dispute over the Tiki Bar, Parkway Swirnow failed to

preserve the contention that the Board violated the circuit court’s instruction not to entertain

additional evidence.  The Board’s argument has no merit, as Parkway Swirnow had no real

opportunity to object.  At the hearing after the remand, the only thing that occurred was that

the Board read its decision to the parties.  At that point, Parkway Swirnow had no more

ability to object than an ordinary litigant would have in an ordinary case in which a court

reads its ruling to the parties.
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have a negative “impact on the general health, safety, and welfare of the community,

including issues relating to crime, traffic conditions, parking, or convenience[.]”  Art. 2B,

§ 10-202(a)(2)(i)(4).  Parkway Swirnow’s argument has two general components.  First,

Parkway Swirnow argues that it was improper for the Board to take notice of prior

proceedings regarding the other barge operating under the license; and second, it argues that,

without the additional evidence relating to the Tiki Barge, the remaining evidence was

insufficient for the Board to conclude that the Raw Barge would have any detrimental impact

on the community.  We disagree with both arguments.

A. Propriety of Taking Notice of Prior Proceedings

As previously stated, the Board considered evidence from the public hearing of

February 2, 2012, in reaching its decision.  Some time after that hearing, but before the Board

issued its first decision, the Board also took notice of two documents from the Board’s

records: (1) a February 28, 2011, protest opposing the renewal of Parkway Swirnow’s liquor

license; and (2) the Board’s “extract of decision” from April 28, 2011, which resulted in the

suspension of Parkway Swirnow’s license because of the controversies surrounding the Tiki

Bar.  That decision included findings based on testimony of residents at the Tiki Bar protest

hearing of March 3, 2011.

On appeal, Parkway Swirnow argues that it was improper for the Board to take notice

of items that never had been formally introduced into the record.  Parkway Swirnow cites no

authority regarding the scope of an administrative agency’s power to take notice of matters
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outside the record.  Instead, it relies on Rule 5-201, which concerns a court’s power to take

judicial notice.

The principles of judicial notice are, however, only tangentially important to the issues

in this case.  The Board of Liquor License Commissioners for Baltimore City is not a court,

and it is not bound by Rule 5-201 or other evidentiary rules.  See Md. Rule 5-101(a).   An16

administrative agency is not required to follow the technical common law rules of evidence,

as long as the agency observes basic principles of fairness to the parties.  See, e.g., Cecil

Cnty. Dep’t of Soc. Servs. v. Russell, 159 Md. App. 594, 612 (2004) (citations omitted).

The Court of Appeals applied this standard of basic fairness when it decided Dal

Maso v. Bd. of Cnty. Comm’rs of Prince George’s Cnty., 238 Md. 333 (1965).  In that case,

the Court upheld a decision of a zoning board which had denied an application for re-

classification of property.  Id. at 335-38.  As the basis for its decision, the board relied upon

a report from its technical staff, which had been referenced at the reclassification hearing but

not formally introduced into evidence.  Id. at 335.  In rejecting the property owner’s

contention that this procedure was unfair, the Court explained:

 In proceedings conducted under Maryland’s Administrative Procedure Act, agencies16

“may take official notice of a fact that is . . . judicially noticeable; or . . . general, technical,

or scientific and within the specialized knowledge of the agency.”  Md. Code (2014 Repl.

Vol.), State Government Art., § 10-213(h)(1); see also COMAR 18.02.01.21(F).  A liquor

board, however, is generally not an agency subject to APA requirements.  See Dakrish, LLC

v. Raich, 209 Md. App. 119, 137 (2012) (citing Valentine v. Bd. of License Comm’rs of Anne

Arundel Cnty., 291 Md. 523 (1981)).
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It was obvious that a copy of the report was available to the

[property owner] at the hearing, even if he had not received it

before, and that he knew, or should have known, that the report

would be before the members of the [board] during their

consideration of his application.

. . . [I]t is the substance, not the form, which governs.  When the

party appearing before the board has the opportunity, however

informally granted, to examine and challenge the report in

question before the board reaches its conclusion, the requisite of

procedural fairness has been met.

Id. at 337.

The Court has further held that a variety of informal procedures may satisfy this

requirement of basic fairness, even where the party receives no formal opportunity to

examine and challenge the evidence because the evidence is received after a hearing.  E.g.,

Schultz v. Pritts, 291 Md. 1, 7-10 (1981) (holding that party acquiesced to procedure where

colloquy at hearing put party on notice that Board would consider post-hearing submission);

see also id. at 7 (“[w]hen an administrative agency relies upon evidence submitted after the

close of a hearing, there may be no due process violation when the parties are aware that the

evidence will be considered but make no objection”); accord Montgomery Cnty. v. Nat’l

Capital Realty Corp., 267 Md. 364, 375-76 (1972) (no procedural unfairness where council

considered final draft of zoning plan, where only initial draft and not final draft was available

prior to public hearing); Birckhead v. Bd. of Cnty. Comm’rs for Prince George’s Cnty., 260

Md. 594, 600 (1971) (no procedural unfairness where council considered post-hearing

investigation in rezoning decision without allowing cross-examination but afforded parties
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opportunity for written rebuttal of information); cf. Rogers v. Radio-Shack, 271 Md. 126,

128-29 (1974) (holding that it was improper, but ultimately harmless, for agency to rely on

investigator’s report where parties were unaware of report until several months after

decision).

The Court of Appeals applied this standard in Maryland Fire Underwriters Rating

Bureau v. Ins. Comm’r, 260 Md. 258 (1971).  There, the Court upheld an insurance

commissioner’s denial of requests from ratings bureaus to increase certain insurance rates. 

Id. at 259-68.  Prior to the commissioner’s decision the commissioner had issued orders

authorizing “civil disorder loading,” which was defined as “a flat annual increment of $1.00

in the premium charged on each homeowners policy.”  Id. at 261 n.1.  The Court held that

the commissioner was entitled to take notice of those prior orders.  Id. at 266-67 (“. . . an

insurance Commissioner may take notice of the records of his department, which need not

be introduced in evidence”).  The Court further held that the commissioner was not required

to provide formal notification to the parties that he would consider those orders.  “In his

opening statement at the hearing, the Commissioner stated that he regarded the [ratings

bureaus’] filings deficient because they failed to reflect the civil disorder loading.”  Id. at

267.  Relying solely on this reference at the hearing, the Court held that “[t]he Dal Maso test

of requisite procedural fairness was met.”  Id.

We conclude that the procedure used by the Board here was at least as fair as the

procedure used in Fire Underwriters.  The common theme underlying Dal Maso and its
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progeny is that an agency may take post-hearing notice of reports or other agency records,

even without formally introducing those matters into the record, where the information relied

upon was at least available to the party, and where the party should have known under the

circumstances that the agency would consider those outside matters.

Those conditions were satisfied here.  References to the Tiki Barge protest and

settlement were made throughout the Raw Barge hearing.  The transcript made it obvious to

the circuit court on the first review that there was a great deal of “preoccupation with the

history of the licensee with respect to other restaurants.”  Parkway Swirnow and its counsel

were undoubtedly aware of the outcome of the Tiki Barge protest; they also understood that

the Board’s members had knowledge of those proceedings.  It was not reasonable for

Parkway Swirnow to presume that the Board would consider only the more positive aspects

of the Tiki Barge settlement (i.e., the conditions that had been imposed to settle the dispute),

while overlooking the underlying problems that had caused the Board to suspend the license

just months earlier.  The basic requirements of procedural fairness have been satisfied.  See

Fire Underwriters, 260 Md. at 267.

B. Sufficiency of Evidence to Support the Board’s Decision

As its final argument, Parkway Swirnow contends that, without the additional facts

of which the Board took notice after the hearing, the record lacked substantial evidence upon

which to deny Parkway Swirnow’s application.  In resolving this issue, we apply the standard

of review expressly defined in the Alcoholic Beverages Law:
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Public interest

(e)(1)(i) Upon the hearing of such appeal, the action of the local

licensing board shall be presumed by the court to be proper and

to best serve the public interest.  The burden of proof shall be

upon the petitioner to show that the decision complained of was

against the public interest and that the local licensing board’s

discretion in rendering its decision was not honestly and fairly

exercised, or that such decision was arbitrary, or procured by

fraud, or unsupported by any substantial evidence, or was

unreasonable, or that such decision was beyond the powers of

the local licensing board, and was illegal. . . .

Art. 2B, § 16-101(e)(1)(i).

In reviewing the decision of a local licensing board, the court’s role is to determine

whether the decision can be sustained on the grounds relied upon by the board.  See

Woodburn’s Beverage, Inc. v. Bd. of License Comm’rs for Calvert Cnty., 216 Md. App. 543,

554 (2014).  This Court has summarized our task on an appeal as follows:

“In reviewing the decision of an administrative agency, this

Court performs the same function as the circuit court.  We

review the decision of the agency, not that of the circuit court. 

When an agency, including a local alcoholic beverage licensing

board, acts in a fact-finding or quasi-judicial capacity, we

review its decision to determine whether it was rendered in an

illegal, arbitrary, capricious, oppressive, or fraudulent manner. 

Our role is limited to determining if there is substantial evidence

in the record as a whole to support the agency’s findings and

conclusions, and to determine if the administrative decision is

premised upon an erroneous conclusion of law.  The Court of

Appeals has defined ‘substantial evidence’ as ‘such evidence as

a reasonable mind might accept as adequate to support a

conclusion’ and ‘whether a reasoning mind reasonably could

have reached the factual conclusion the agency reached.’  Under

the substantial evidence test, we may not substitute our own

judgment for that of the board.”
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Dakrish, LLC v. Raich, 209 Md. App. 119, 141-42 (2012) (quoting Bd. of License Comm’rs

for Prince George’s Cnty. v. Global Express Money Orders, Inc., 168 Md. App. 339, 344-45

(2006)) (internal citations and quotation marks omitted).

For example, in Global Express, 168 Md. App. at 350-51, a liquor board heard

testimony from residents “that customers of the licensees harassed and annoyed neighbors,

solicited prostitution, solicited the sale of drugs, urinated in public, drank alcoholic beverages

in public, and acted in a loud and disorderly manner.”  On the basis of that testimony, this

Court held that the board had an adequate basis to conclude “that the activities of the

licensees disturbed the peace of the neighborhood.”  Id. at 351.

Parkway Swirnow concedes that the Board was correct in observing that, because

there was only a single point of access to the pier, patrons for the Raw Barge “‘would be

forced to walk, to come and go from the establishment right next to residential units.’” 

Appellant’s Reply Br. at 9.  At the February 2, 2012, hearing, the Board received evidence:

that the marina entrance was particularly close to a row of townhomes; that the residents

closest to the entrance were of the opinion that additional expansion would be problematic;

that the proposed establishment could accommodate dozens of employees and over a hundred

customers at a time; that alcohol deliveries would occur five days a week; that the tavern

would remain open an hour later than the existing establishments at that location, until

midnight on weekdays and until 1 a.m. on weekends; that the licensee’s existing bar at the

same location had been “over[-]responded to”; that no additional security was planned; that
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no alternative traffic pattern (such as a water taxi between the parking lot and the pier) was

planned; that it was the “hope” of the licensee that “the problem with the Tiki Barge” would

not repeat itself; and that the licensee could not “do anything except deal with” any crowds

that might be “offensive to the community.”

Viewing the record in the light most favorable to the agency, we must conclude that

the record contains substantial evidence to support the finding that granting the application

would disturb the peace of the neighborhood residents and negatively affect the welfare of

the community.  It was reasonable for the Board to conclude that there would be a

detrimental impact from adding a tavern with up to 120 patrons, directly across from a row

of residences, with an additional hour of alcohol service each night, and without introducing

any additional measures to ensure security and to control the noise and potentially unruly

crowds.  Parkway Swirnow points to a number of reasons why the Board could have made

a different finding, but it is not our role to substitute our judgment for reasonable inferences

drawn by the Board.  See Woodburn’s Beverage, 216 Md. App. at 559; Blackburn v. Bd. of

Liquor License Comm’rs for Baltimore City, 130 Md. App. 614, 634 (2000); Patten v. Bd.

of Liquor License Comm’rs for Baltimore City, 107 Md. App. 224, 232 (1995).

CONCLUSION

As explained in this opinion, Parkway Swirnow has pointed to no basis to reverse the

Board’s decision.  The Board did not violate the circuit court’s remand order when it

disclosed that the Board had considered certain records regarding the history of the license. 
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Under the circumstances of the case, it was not unfair for the Board to have taken notice of

its licensing records.  Finally, even without the additional materials, other evidence supported

a reasonable conclusion that granting the application would negatively affect the welfare of

the community.

JUDGMENT OF THE CIRCUIT

COURT FOR BALTIMORE CITY

AFFIRMED.  COSTS TO BE PAID BY

APPELLANT.
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