
UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 1923

September Term, 2014

STATE OF MARYLAND

v.

DOMONIC FAULKNER

Wright,

Graeff,

Eyler, James R.

  (Retired, Specially Assigned),

JJ.

Opinion by Eyler, James R., J.

         Filed: April 3, 2015



On April 2, 2013, Domonic Faulkner, appellee, was indicted for first-degree murder

and related charges arising out of the murder of David Womack on March 4, 2013.  On

October 4, 2013, appellee filed a motion to suppress statements that he had given to police

officers.  On August 6, 2014, Judge Thomas Waxter (Ret), specially assigned, (motion court)

conducted an evidentiary hearing on the motion.  On August 7, 2014, the motion court denied

the motion.  On October 7, 2014, the day of trial, defense counsel asked the trial judge, Judge

Lynn K. Stewart Mayes, (trial court) to reconsider the ruling on the motion to suppress.  The

court agreed to do so, watched a video recording of the proceedings before the motion court,

and granted the motion.  The State filed a notice of appeal.  We shall reverse.  

Factual Background

In his motion to suppress, relying on Edwards v. Arizona, 451 U.S. 477 (1981),

appellee alleged that, on March 13, 2013 Detectives Luis Delgado and Robert Heath took 

recorded statements from him despite the fact that he advised them he would not speak to

them without a lawyer.  On August 6, 2014, the motion court held a hearing.  At the hearing,

defense counsel stated that neither voluntariness nor Miranda compliance was being raised;

the sole issue was whether there was an Edwards violation.  

Art McGreevy testified on behalf of appellee as follows.  Mr. McGreevy has been a

member of the Maryland bar since 2000.  His practice is primarily in the criminal law area. 

He first met appellee in 2010 and thereafter represented him from time to time.  On

March 13, 2013, at 2:29 pm, as determined by phone records, appellee called Mr. McGreevy. 

Appellee told him that his friend had been murdered and the police wanted to talk to him. 



Mr. McGreevy, thinking that appellee was not a suspect, advised him it was all right to

cooperate.  He also told him that if he was “nervous about it” he should tell the police that

Mr. McGreevy represented him.  

At 6:02 pm the same day, appellee called Mr. McGreevy again.  This time appellee

seemed upset and agitated.  Appellee stated that the police would not leave him alone.  At

this time, Mr. McGreevy thought appellee might be a suspect and told appellee to tell the

police that he would not speak to them without his lawyer.  

On March 15, Mr. McGreevy learned that appellee had been arrested.  He met with

appellee that day.  Appellee told him that he had told the police when they met with him at

his house and again at the police station that he was represented and would not speak without

his lawyer.  

Appellee testified on his own behalf.  On March 4, 2013, he called his friend David

Womack’s cell phone.  A person answered the phone who identified himself as a

telemarketer.  He asked appellee if he could meet with him to give him Mr. Womack’s cell

phone, and appellee agreed.  Appellee went to the corner of Mosher and Payson Streets, a

block from appellee’s home.  The person with the phone asked appellee to get in his car.

Appellee did so, and they drove to appellee’s home.  When they went into appellee’s home,

the person identified himself as Detective Delgado.  The detective told appellee that Mr.

Womack had been murdered.  
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Nine days later, Detective Delgado called appellee and stated that he wanted to talk

to him about the Womack murder.  Appellee then called Mr. McGreevy.  After that call,

appellee discussed the situation with some of his friends who advised him not to talk to the

police.  Appellee then called Mr. McGreevy a second time.  Mr. McGreevy advised him to

tell the police that he was represented and that he would not talk to the police without his

lawyer.  Appellee called Detective Delgado and told him that.  

Twenty to thirty minutes later, as appellee was coming out of his house, Detectives

Delgado and Heath arrived.  Detective Delgado threatened appellee by telling him to

cooperate or he would “put” the murder on him.  Appellee told the detective that he did not

want to be questioned without Mr. McGreevy.  The detective stated that he did not give “a

F about your lawyer.”  The detective cuffed appellee, pushed him into the detective’s car, and

took him to a police station.  At the station, appellee again told Detectives Delgado and

Heath that he did not want to be questioned without Mr. McGreevy.  He made that statement

a “couple” or three or four times.  Detective Delgado told appellee that he would send him

to prison for life if he did not tell him who committed the murder.  

After he was “Mirandized,”  appellee gave a recorded statement.  In that statement,1

he denied any involvement in the murder.  After the statement was completed, Detective

Delgado again threatened appellee with imprisonment if he did not reveal who had

committed the murder.  Appellee agreed to give a second recorded statement in which he

 Miranda v. Arizona, 384 U.S. 436 (1966).  1
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admitted that he had committed the murder.  Appellee testified that Detective Delgado started

and stopped the tape during the recordings.  He did not record the instances when appellee

asked for counsel and Detective Delgado’s repeated response of “I don’t give a F about your

lawyer.”  During the times when the tape was stopped, the detective also threatened appellee

with imprisonment if he did not tell him who had committed the murder.  

On cross-examination, appellee acknowledged that, before giving his statements, he

reviewed and signed a form explaining his right to remain silent and his right to a lawyer.

Detective Delgado testified on behalf of the State, as follows.  During the pertinent

time period, he was employed in the homicide section of the Baltimore City Police

Department.  On March 4, 2013, Detective Delgado was the primary investigator of the

murder of David Womack.  On that day, a caller called Mr. Womack’s cell phone.  Detective

Delgado did not answer it, but then returned the call at the number shown on the phone.  The

caller identified himself as Mr. Womack’s cousin.  The detective identified himself by name

and stated that he was a detective.  Detective Delgado told the caller he was looking for

family members.  He arranged to meet the caller to give him the phone.  The caller, later

identified as appellee, met Detective Delgado at the corner of Mosher and Payson Streets. 

During the conversation appellee stated that he lived a block away, at 928 Payson Street. 

Detective Delgado offered to give him a ride to his house.  Appellee got into his vehicle, and

they drove to appellee’s house.  They had a brief conversation during which appellee stated
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that he was a good friend of a cousin, not Mr. Womack’s cousin, and also stated that he had

been with Mr. Womack earlier that day.  

On March 13, Detective Delgado called appellee at approximately 1 p.m. and asked

to meet.  The detectives had recovered appellee’s fingerprints and two females’ fingerprints

from Mr. Womack’s car and wanted to get some background information, including whether

appellee knew the two females whom they had identified from the prints.  Appellee told the

detective that he was at work but would get off later in the afternoon.  At approximately 6

p.m., Detective Delgado called appellee or appellee called him, and they agreed to meet.

Detectives Delgado and Heath met appellee at the corner of Payson and Mosher Streets.

Appellee was walking with another individual.  Appellee stated that he had to go home for

a minute.  They all went to his house.  The individual and Detective Delgado waited outside.

Appellee then got into the detectives’ car, uncuffed, and went with the detectives to the

Western District station.  Detective Delgado testified that he did not threaten appellee, and

appellee never asked for a lawyer.  

At the station, Detective Delgado read Miranda rights to appellee, and appellee signed

an acknowledgment form.  Detective Delgado explained that appellee was not a suspect but

“nine out of ten times” he read Miranda rights to interviewees.  He did so because appellee

had mentioned that he had been with Mr. Womack the day before the murder.  He explained

that, had appellee been a suspect, Detective Delgado would have interviewed appellee at the

homicide section’s headquarters because it is more secure.  The first recording was a “regular
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interview.”  At the end of that interview, Detective Delgado showed appellee a picture, and 

appellee’s demeanor changed.  The picture was a “still” of Mr. Womack’s vehicle minutes

before the murder.  The photo showed Mr. Womack and two people “stepping out” of the

vehicle.  The faces of the two people were not visible.  Appellee identified himself as one of

the persons in the photo.  Detective Delgado then conducted a second recorded interview in

which appellee stated that he had committed the murder.  

Detective Delgado testified that appellee never asked to speak to a lawyer, that he did

not threaten appellee, and appellee cooperated voluntarily.  

At the conclusion of the evidence, defense counsel gave a copy of the motion to

suppress and relevant case law to the motion court.  Counsel for both parties then argued the

motion, all agreeing that the issue of whether appellee invoked his right to counsel turned on

resolution of the credibility issue between the witnesses.  In addition, as an alternative

argument, the prosecutor argued that appellee was not in custody when he allegedly

requested counsel.  

On August 7, 2014, in open court, the motion court denied the motion.  The court

began by explaining that, when the hearing began on August 6, it was under the impression

that the issue was the voluntariness of appellee’s statement.  The court stated that it had read

the motion to suppress and considered the matter overnight.  In explaining its ruling, the

court accepted the testimony of Mr. McGreevy.  The court acknowledged the credibility issue

between Detective Delgado and appellee’s testimony and concluded that he “did not believe
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the defendant’s testimony, bottom line.”  Specifically, he did not believe that the tape

recordings were turned off and on.   In response to the prosecutor’s argument that appellee2

was not in custody at the time of the alleged requests for counsel, the court referenced that

issue, and, for purposes of ruling, assumed that he was in custody.  Apparently because

appellee testified that he repeatedly asked for counsel and the court made a credibility

finding, the court felt it was unnecessary to make a ruling on custody.  The court also found

that appellee was given his Miranda rights.  

After the motion court’s ruling in open court, defense counsel did not advise the court

that it had not ruled on an issue and did not ask the court to make any additional ruling. 

Similarly, defense counsel did not ask the motion court to clarify or make any additional

ruling at any time prior to trial.  

On October 7, 2014, the day of trial, defense counsel asked the trial court to

reconsider the motion court’s ruling.  The court reviewed that ruling and concluded that the

motion court had not ruled on the Edwards issue.  By agreement of counsel, the court then

watched a videotape of the evidentiary proceedings held on August 6 before the motion

court.  At the conclusion of the videotape, the prosecutor sought to call Detective Heath to

testify, but when defense counsel objected on the ground they had agreed to limit the

evidence to the videotape, the prosecutor acceded to that objection.  

 The recorded statements did not contain a request for counsel.  2
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After the court watched the videotape, counsel argued their respective positions. 

Again, they argued that the issue was credibility of the witnesses.  Again, the prosecutor also

argued that appellee was not in custody when he allegedly stated that he requested counsel. 

He explained that one has to be in custody for an Edwards violation to occur and added “It

is not Miranda in and of itself, but it’s one of the protections that are spelled out in the

Miranda.”  The court found that any reasonable person who is taken by a police officer to

an interview room is in custody.  Apparently referring to the time periods that appellee was

in the interview room before and after the first recorded statement, as distinguished from

appellant’s testimony that the recordings were repeatedly stopped after they began, the

following colloquy occurred: 

I would love to know what happened in those 23 minutes when the tape

was off and the other 50 minutes, but over an hour’s worth of whatever went

on that no one knows about, Mr. [Prosecutor].  

[Prosecutor:] Just to clear it up, Your Honor, if you’ll listen to the tapes,

you’ll actually hear that they’re talking about what happened.  

The Court: Well, no.  I hear them referring to about what they talked

about.  

[Prosecutor:] Yes.  

The Court: But I would like to hear what was said because, you know,

we can talk about the sky.  We can talk about the moon.  We can talk about the

soup.  And then I can tell you, remember we talked about the sky earlier?

Remember we talked about the moon earlier?  I don’t have to mention the soup

but it was still discussed.  
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It’s the pre-interviews and the breaks that are going to kill you, [the

prosecutor], and I don’t mean that literally.  There’s something missing.  There

are some things missing. 

The objective inquiry as to whether or not the [d]efendant invoked his

right to counsel, the [c]ourt has doubts.  And according to the law, doubts must

be resolved in favor of protecting the constitutional claim.  So the [c]ourt–I

believe he invoked his right to counsel.  

The court went on to explain that, because the entire interview process was not

recorded, the court was “doubtful that he did not [ask for his lawyer].”  The court did not

make a specific credibility finding that it believed appellee’s testimony, only that it had

doubts that he had not asked for his lawyer.  

Discussion

Appellee contends that the trial court did not err in reconsidering the prior ruling made

by the motion court because the motion court did not rule on the Edwards issue.  Appellee

further contends that the trial court did not err in granting the motion on its merits.  

Reconsideration

Maryland Rule 4-252 (h)(2)(A) and (C) provide: 

If the court grants a motion to suppress evidence, the evidence shall not

be offered by the State at trial, except that suppressed evidence may be used

in accordance with law for impeachment purposes.  The court may not

reconsider its grant of a motion to suppress evidence unless before trial the

State files a motion for reconsideration based on (i) newly discovered evidence

that could not have been discovered by due diligence in time to present it to the

court before the court’s ruling on the motion to suppress evidence, (ii) an error

of law made by the court in granting the motion to suppress evidence, or (iii)

a change in law.  The court may hold a hearing on the motion to reconsider. 

Hearings held before trial shall, whenever practicable, be held before the judge

who granted the motion to suppress.  If the court reverses or modifies its grant
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of a motion to suppress, the judge shall prepare and file or dictate into the

record a statement of the reasons for the action taken.  

* * *

(C) If the court denies a motion to suppress evidence, the ruling is

binding at the trial unless the court, on the motion of a defendant and in the

exercise of its discretion, grants a supplemental hearing or a hearing de novo

and rules otherwise.  A pretrial ruling denying the motion to suppress is

reviewable on a motion for a new trial or on appeal of a conviction.  

There was one issue before the motion court and before the trial court, and it was the

same issue.  The issue was whether appellee invoked his right to counsel while in custody

and before giving statements.  The resolution of that issue turned on whether the court

believed appellee or Detective Delgado.  

The applicable legal principles were set forth in Ballard v. State, 420 Md. 480, 488-

491 (2011), as follows: 

The Supreme Court’s decisions in Miranda and its progeny are

grounded in that portion of the Fifth Amendment to the United States

Constitution that reads: “No person . . . shall be compelled in any criminal case

to be a witness against himself. . . . ”  The Miranda Court, recognizing the

coercion inherent in custodial interrogation, 384 U.S. at 445–48, 86 S.Ct.

1602, held that an individual taken into custody, 

must be warned prior to any questioning that he has the right to

remain silent, that anything he says can be used against him in

a court of law, that he has the right to the presence of an

attorney, and that if he cannot afford an attorney one will be

appointed for him prior to any questioning if he so desires.

Opportunity to exercise these rights must be afforded to him

throughout the interrogation.  

 Id. at 479, 86 S.Ct. 1602.  
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“The rights expressed in the Miranda warning pertain throughout the

interrogation.”  Lee v. State, 418 Md. 136, 150, 12 A.3d 1238, 1246 (2011)

(citing Berghuis v. Thompkins, 560 U.S. ––––, 130 S.Ct. 2250, 2263–64, 176

L.Ed.2d 1098 (2010) (“If the right to counsel or the right to remain silent is

invoked at any point during questioning, further interrogation must cease.”);

Miranda, 384 U.S. at 473–74, 86 S.Ct. 1602 (“If the individual indicates in any

manner at any time prior to or during questioning, that he wishes to remain

silent, the interrogation must cease. . . . If the individual states that he wants

an attorney, the interrogation must cease until an attorney is present.”)).

Therefore,

when an accused has invoked his right to have counsel present

during custodial interrogation, a valid waiver of that right cannot

be established by showing only that he responded to further

police-initiated custodial interrogation even if he has been

advised of his rights . . . [He] is not subject to further

interrogation by the authorities until counsel has been made

available to him, unless the accused himself initiates further

communication, exchanges, or conversations with the police.  

Edwards, 451 U.S. at 484–85, 101 S.Ct. 1880.  The protection afforded under

Edwards provides a “second layer of prophylaxis for the Miranda right to

counsel. . . .” McNeil v. Wisconsin, 501 U.S. 171, 176, 111 S.Ct. 2204, 115

L.Ed.2d 158 (1991).  The Edwards rule establishes a “bright-line” prohibition

against all subsequent questioning because, in the absence of such a

prohibition, “the authorities through ‘badgering’ or ‘overreaching’—explicit

or subtle, deliberate or unintentional—might otherwise wear down the accused

and persuade him to incriminate himself notwithstanding his earlier request for

counsel’s assistance.”  Smith v. Illinois, 469 U.S. 91, 98, 105 S.Ct. 490, 83

L.Ed.2d 488 (1984) (per curiam) (citations and brackets omitted). 

Accordingly, the Court has “emphasized that a valid waiver ‘cannot be

established by showing only that [the accused] responded to further

police-initiated custodial interrogation.’  Using an accused’s subsequent

responses to cast doubt on the adequacy of the initial request itself is even

more intolerable.”  Id. at 98–99, 105 S.Ct. 490 (citation omitted).  

The accused’s invocation of the right to counsel, though, cannot be

equivocal or ambiguous.  The Supreme Court made clear in Davis v. United

States, 512 U.S. 452, 459, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994), that

applicability of the Edwards rule “requires courts to determine whether the
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accused actually invoked his right to counsel.” (Internal quotation marks and

citation omitted.)  That inquiry, moreover, is “objective.”  Id. at 458–59, 114

S.Ct. 2350 (“To avoid difficulties of proof and to provide guidance to officers

conducting interrogations, this is an objective inquiry.”).  Consequently,

[i]nvocation of the Miranda right to counsel “requires, at a

minimum, some statement that can reasonably be construed to

be an expression of a desire for the assistance of an attorney.”

But if a suspect makes a reference to an attorney that is

ambiguous or equivocal in that a reasonable officer in light of

the circumstances would have understood only that the suspect

might be invoking the right to counsel, our precedents do not

require the cessation of questioning.  

Rather, the suspect must unambiguously request counsel. 

As we have observed, “a statement either is such an assertion of

the right to counsel or it is not.”  Although a suspect need not

“speak with the discrimination of an Oxford don,” he must

articulate his desire to have counsel present sufficiently clearly

that a reasonable police officer in the circumstances would

understand the statement to be a request for an attorney.  If the

statement fails to meet the requisite level of clarity, Edwards

does not require that the officers stop questioning the suspect. 

Id. at 459, 114 S.Ct. 2350 (citations omitted).  

The Davis Court allowed that, if a suspect makes an ambiguous

reference to an attorney, it would be “good police practice” to ask clarifying

questions to determine the suspect’s desire in that regard, but police are not

required to do so.  Id. at 461, 114 S.Ct. 2350.  The Davis Court’s holding is

expressed as follows: “We therefore hold that, after a knowing and voluntary

waiver of the Miranda rights, law enforcement officers may continue

questioning until and unless the suspect clearly requests an attorney.”  Id. at

461, 114 S.Ct. 2350.  In short, if, from the perspective of a reasonable officer,

the suspect’s statement is not an unambiguous or unequivocal request for

counsel, then the officers have no obligation to stop questioning him.  
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The trial court erred in concluding that the motion court had not ruled on the motion. 

Initially, the motion court was unaware of the motion to suppress but was advised by counsel,

obtained a copy of the motion, obtained copies of cases from counsel, read the motion,

considered the motion overnight, and made marks on it.  On the day of the ruling, the court

acknowledged that it was unaware of the issue at the beginning of the proceedings but stated

that it “now” understood the issue and that it was a matter of credibility.  The court did

discuss the Miranda case and the question of whether appellee was in custody, but that is

consistent with the arguments made by the prosecutor and the fact that Miranda and Edwards

principles are intertwined.  The court made a clear finding on credibility, stating that it “did

not believe the defendant’s testimony, bottom line.”  The motion court specifically found that

the tape recorder was not turned off and on during the recording of appellee’s statements.  

As mentioned earlier, the prosecutor argued that appellee was not in custody when he

allegedly requested counsel.  In response, the motion court discussed the Miranda case and

the concept of custody.  Because, at the hearing before the trial court, appellee and the trial

court relied heavily on the fact that the motion court discussed Miranda, we shall comment

further on the interrelationship between Miranda and Edwards.  The Miranda and Edwards

rights attach in the context of custodial interrogation or when custodial interrogation is

imminent.  In a lengthy explanation, in In re Darryl P, 211 Md. App. 112, 154-162 (2013),

this Court explained: 

Our subject is obviously Edwards v. Arizona.  Our questions will be 1)

“What is Edwards v. Arizona?” and 2) “When does Edwards v. Arizona
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apply?”  That second question is in two sub-parts: 1) “When does it first

apply?” and 2) “When does it stop applying?”  

What is Edwards v. Arizona?  Notwithstanding the fact that it confers

on certain subjects of interrogation a “right to counsel,” Edwards v. Arizona

is not based on the Sixth Amendment’s right to the assistance of counsel.  We

may, therefore, conveniently brush all Sixth Amendment case law aside.

Edwards v. Arizona arises out of the Fifth Amendment privilege against

compelled self-incrimination.  In order to guard a suspect from the risk of

compelled self-incrimination, the Supreme Court in Miranda v. Arizona, 384

U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), devised a set of two

prophylactic protections.  They are 1) a right to silence and 2) a right to

counsel for suspects being subjected to custodial interrogation.  The rest of the

now-famous Miranda catechism simply explains or elaborates on those two

prophylactic rights.  All of this Miranda “first level of prophylaxis” applies,

moreover, only in the special circumstance of custodial interrogation, the

critical circumstance which the Supreme Court deems to be inherently coercive

or compelling.  

Edwards v. Arizona (1981) was decided 15 years after Miranda.

Edwards did not alter in any way Miranda’s prophylactic right to counsel.

What Edwards did to the Miranda-based right to counsel was to wrap around

it a veritable bubble of impermeability to waiver.  This is what some of the

subsequent cases have called a “second layer of prophylaxis.”  What Edwards

held, 451 U.S. at 484–85, 101 S.Ct. 1880, was: 

[a]dditional safeguards are necessary when the accused asks for

counsel; and we now hold that when an accused has invoked his

right to have counsel present during custodial interrogation, a

valid waiver of that right cannot be established by showing only

that he responded to further police-initiated custodial

interrogation even if he has been advised of his rights.  We

further hold that an accused, such as Edwards, having expressed

his desire to deal with the police only through counsel, is not

subject to further interrogation by the authorities until counsel

has been made available to him, unless the accused himself

initiates further communication, exchanges, or conversations

with the police.  
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(Emphasis supplied).  As Michigan v. Harvey, 494 U.S. 344, 350, 110 S.Ct.

1176, 108 L.Ed.2d 293 (1990), elaborated: 

Edwards thus established another prophylactic rule designed to

prevent police from badgering a defendant into waiving his

previously asserted Miranda rights.  

What this means for the appellant in this case is that if he once

successfully invoked his Fifth Amendment-based prophylactic right to counsel,

no ostensible waiver of that right by him would be deemed voluntary if the

police initiated the renewed conversation between them.  If it were the

appellant who initiated the recontact, on the other hand, that second layer of

prophylaxis would dissolve and the waiver issue would be decided by routine

Miranda rules as part of its first layer of prophylaxis.  This anti-waiver rule of

Edwards is why, in both the interrogation of May 6 and the suppression

hearing of November 17, both parties were obsessed with the issue of whether

it was the appellant or Corporal Merritt who initiated the conversation between

them on May 6.  They assumed that the answer to that question would

determine whether Edwards v. Arizona had or had not been violated.  They

seemed to take the applicability of Edwards completely for granted.  They

fought fiercely over the minor premise, while totally ignoring the major

premise.  They are battling over whether Edwards v. Arizona was violated

without having established that Edwards v. Arizona even applied.  

It is the appellant’s assumption that he successfully invoked his

Miranda-based right to counsel on February 23, 2011.  The scenario on that

day, however, is exceedingly murky.  There was no testimony at the

suppression hearing to establish the chronology of what happened on February

23.  In his Statement of Facts, the appellant simply tells us: 

Appellant posted a $10,000 bail, and was released.  When

interviewed by a Sheriff, he invoked his right to counsel and

questioning ceased.  

Our problem is that, in terms of the appellant’s entitlement to the

prophylactic right to counsel or to any of Miranda’s protections, that statement

tells us nothing.  The entire package of Miranda protections is confined to the

special context of custodial interrogation.  It is custodial interrogation that is

presumptively coercive and that thereby poses the threat of compelled

self-incrimination that Miranda was devised to guard against.  In McNeil v.
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Wisconsin, 501 U.S. 171, 182 n. 3, 111 S.Ct. 2204, 115 L.Ed.2d 158 (1991),

the Supreme Court observed that because Miranda rights, including the

Miranda-based right to counsel, control only the circumstance of custodial

interrogation, they may only be invoked by one who is actually in custody at

the time.  They may not be invoked anticipatorily.  

We have in fact never held that a person can invoke his

Miranda rights anticipatorily, in a context other than “custodial

interrogation” . . . If the Miranda right to counsel can be

invoked at a preliminary hearing, it could be argued, there is no

logical reason why it could not be invoked by a letter prior to

arrest, or indeed even prior to identification as a suspect.  Most

rights must be asserted when the government seeks to take the

action they protect against.  

(Emphasis supplied).  

The United States Court of Appeals for the Seventh Circuit followed

suit in United States v. LaGrone, 43 F.3d 332, 337–38 (7th Cir.1994): 

LaGrone could not have invoked his Miranda right to counsel

at the time he asked to call his attorney concerning the consent

to search.  At the time LaGrone asked to talk to his attorney, he

was not in a custodial interrogation atmosphere.  

The Miranda right to counsel attaches only in the context

of custodial interrogation.  LaGrone apparently argues that once

a defendant’s right to counsel under Miranda is triggered, it is

like the Energizer Bunny—it keeps going, and going, and going.

. . . While this is true of the Sixth Amendment right to

counsel—once the government initiates formal charges against

the defendant, he has a right to counsel at all future “critical

stages,” we believe that there are certain “windows of

opportunity” in which a defendant must assert his Miranda right

to counsel.  A defendant must clearly invoke his right to counsel

from each constitutional source, at a time when the right is

available.  

 See also United States v. Grimes, 142 F.3d 1342, 1347–48 (11th Cir.1998);

Alston v. Redman, 34 F.3d 1237, 1246 (3d Cir.1994) (“The antipathy
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expressed in McNeil towards the anticipatory invocation of the Miranda rights

is consistent with Miranda’s underlying principles.”); United States v.

Thompson, 35 F.3d 100 (2d Cir.1994); United States v. Wright, 962 F.2d 953

(9th Cir.1992).  

In Marr v. State, 134 Md.App. 152, 173–78, 759 A.2d 327 (2000), this

Court made an extensive survey of this prohibition on the anticipatory

invocation of the Miranda-based right to counsel before custody had attached,

pointing out that five other state courts had joined five federal circuit courts in

recognizing the prohibition on jumping the gun.  The holding of this Court did

not break ranks.  

Even if appellant’s arguments discussed above had merit,

we would hold that appellant did not validly invoke his Fifth

Amendment right to counsel because the invocation by counsel

occurred outside of the context of custodial interrogation.

Miranda’s safeguards were intended to provide protection 

against the inherent coerciveness of custodial interrogation.  

134 Md.App. at 173, 759 A.2d 327 (emphasis supplied).  Our opinion made

it clear how intimately tied this right to counsel is with Miranda and with the

Fifth Amendment privilege: 

Allowing an anticipatory invocation of the Miranda right

to counsel on these facts would extend an accused’s privilege

against compelled self incrimination beyond the intent of

Miranda and its progeny. . . . Because appellant’s purported

invocation, through his attorney, occurred before appellant was

in custody, it could not operate to invoke his Fifth Amendment

right to counsel.  

 134 Md.App. at 177–78, 759 A.2d 327 (emphasis supplied).  See also Hoerauf

v. State, 178 Md.App. 292, 316–18, 941 A.2d 1161 (2008); Costley v. State,

175 Md.App. 90, 110–12, 926 A.2d 769 (2007).  And see Jezic, Maryland Law

of Confessions, § 12.4 “Invocation effective only in context of custodial

interrogation,” p. 611: 

“A suspect’s invocation of the Miranda right to counsel must be

made in the context of custodial interrogation, or when custodial

interrogation is imminent.”  
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There is no evidence in this case that the appellant, back on February

23, ever invoked a right to counsel or ever even received Miranda warnings.

There is certainly no indication that the appellant was ever placed in custody

in order to be interrogated.  All we have about the circumstances of February

23 is the following unilluminating snippet of testimony from the appellant: 

When I first turned myself in, the detective and another

detective, they came all and got me and [I] told him, me and my

mother told him that I had a lawyer and he said okay.  

There is nothing to indicate that the prophylactic gears of Edwards v.

Arizona, with its special protection against the reinitiation of contact by the

police, were ever engaged.  Our conclusion based on what we know is that the

appellant, back on February 23, 2011, never acquired a Miranda–Edwards

right to counsel in the first place.  Without the womb of custodial

interrogation, there can never be a Miranda-based right to counsel.  

 In defense counsel’s final argument at the suppression hearing, there

was no mention of Edwards v. Arizona nor any suggestion that the appellant

had ever requested that Miranda-based prophylactic right to counsel in order

not to be subjected to custodial interrogation.  On this subcontention, counsel’s

argument was limited to the following: 

So the officer knew or should have known that the defendant

had counsel for the crime for the allegations for the case which

he was investigating, the case for which the defendant was

arrested and case about which he later interrogated the

respondent.  So these are all things that the officer knew or

should have known.  When someone has counsel, police

initiated interrogation is forbidden.  

(Emphasis supplied).  Counsel was clearly attributing the special protection

unique to the Fifth Amendment prophylactic right to the general Sixth

Amendment right.  That graft, however, won’t take.  

This subcontention, moreover, is doubly troubled.  It has viability

problems at both ends of the Edwards v. Arizona life cycle.  As the State quite

astutely argues, even if, purely arguendo, the Fifth Amendment-based right to

counsel had been invoked by the appellant pursuant to Miranda and Edwards,

we would still have to look to the other end of its life cycle to see if it was still
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operational on May 6, 2011.  The Miranda-based right to counsel is designed

to counter the special risks arising from custodial interrogation.  Just as this

prophylactic right to counsel does not begin, therefore, until custody begins,

so too does it end when (or shortly after) custody ends.  

The case law refers to Edwards v. Arizona’s terminal problem as one

brought on by a “break in custody.”  The Alpha and Omega of

“break-in-custody” law is Maryland v. Shatzer, 559 U.S. 98, 130 S.Ct. 1213,

175 L.Ed.2d 1045 (2010).  The Shatzer opinion is, from start to finish, a

further interpretation of one small part of Edwards v. Arizona.  It is a part of

the Edwards doctrine which, in turn, is a part of the Miranda doctrine.  It

describes when and why the special protection of Edwards against involuntary

waiver no longer has or needs to have any operational effect.  

Justice Scalia’s opinion in Shatzer described how Edwards v. Arizona’s

second layer of prophylaxis is designed to counteract the coercive effects of

custody: 

In Edwards, the Court determined that [Johnson v.] Zerbst’s

[304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938) ] traditional

standard for waiver was not sufficient to protect a suspect’s right

to have counsel present at a subsequent interrogation if he had

previously requested counsel; “additional safeguards” were

necessary.  The Court therefore superimposed a “second layer

of prophylaxis.”  Edwards held: 

“[W]hen an accused has invoked his right

to have counsel present during custodial

interrogation, a valid waiver of that right cannot

be established by showing only that he responded

to further police-initiated custodial interrogation

even if he has been advised of his rights. . . . [He]

is not subject to further interrogation by the

authorities until counsel has been made available

to him, unless the accused himself initiates further

communication, exchanges, or conversations with

the police.”  451 U.S. at 484–85 [101 S.Ct. 1880]. 

The rationale of Edwards is that once a suspect indicates

that “he is not capable of undergoing [custodial] questioning
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without advice of counsel,” “any subsequent waiver that has

come at the authorities’ behest, and not at the suspect’s own

instigation, is itself the product of the ‘inherently compelling

pressures’ and not the purely voluntary choice of the suspect.”

Under this rule, a voluntary Miranda waiver is sufficient at the

time of an initial attempted interrogation to protect a suspect’s

right to have counsel present, but it is not sufficient at the time

of subsequent attempts if the suspect initially requested the

presence of counsel.  

559 U.S. at ––––, 130 S.Ct. at 1219–20 (emphasis supplied).  

When that coercive effect of custody ends, however, so ends the need

for the special protection of Edwards v. Arizona: 

 When, unlike what happened in these three cases, a

suspect has been released from his pretrial custody and has

returned to his normal life for some time before the later

attempted interrogation, there is little reason to think that his

change of heart regarding interrogation without counsel has

been coerced.  He has no longer been isolated.  He has likely

been able to seek advice from an attorney, family members, and

friends.  And he knows from his earlier experience that he need

only demand counsel to bring the interrogation to a halt; and

that investigative custody does not last indefinitely.  In these

circumstances, it is far fetched to think that a police officer’s

asking the suspect whether he would like to waive his Miranda

rights will any more “wear down the accused” than did the first

such request at the original attempted interrogation—which is of

course not deemed coercive.  

559 U.S. at ––––, 130 S.Ct. at 1221 (emphasis supplied).  

To guard against the possibility that the police might be tempted, in an

effort to avoid the inhibiting effects of Edwards v. Arizona, to release a suspect

and then immediately to rearrest him and to counter as well any lingering

effects of the prior custody, Shatzer determined that the Edwards v. Arizona

prohibition on renewed contact would continue for 14 days after the

termination of custody.  
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It seems to us that period is 14 days.  That provides plenty of

time for the suspect to get reacclimated to his normal life, to

consult with friends and counsel, and to shake off any

residual coercive effects of his prior custody.  

The 14–day limitation meets Shatzer’s concern that a

break-in-custody rule lends itself to police abuse.  He envisions

that once a suspect invokes his Miranda right to counsel, the

police will release the suspect briefly (to end the Edwards

presumption) and then promptly bring him back into custody for

reinterrogation.  But once the suspect has been out of custody

long enough (14 days) to eliminate its coercive effect, there will

be nothing to gain by such gamesmanship—nothing, that is,

except the entirely appropriate gain of being able to interrogate

a suspect who has made a valid waiver of his Miranda rights.

559 U.S. at ––––, 130 S.Ct. at 1223 (emphasis supplied).  

Even if, arguendo, the appellant here had effectively invoked a

Miranda-based right to counsel on February 23, 2011, he was no longer in

custody after that day.  Outside the custodial womb, the coercive effect of

earlier custody cannot survive for more than 14 days.  Any even hypothetical

right that he might have enjoyed under Edwards v. Arizona, therefore, would

have lapsed as of March 9, 2011.  

As mentioned earlier, the motion court assumed appellee was in custody prior to his

arrest.  Even if appellee were not in custody when he allegedly called Detective Delgado

from his home, or while being transported to the police station, we will assume that, at some

point prior to his confession, he was in custody.  The motion court did not expressly

reference the Edwards decision when delivering its ruling, but absent evidence to the

contrary, a court is presumed to know the law and apply it.  State v. Chaney, 375 Md. 168,

181-184 (2003).  Here, the motion court heard arguments from counsel, read the motion to

suppress, and considered case law cited by counsel.  The Edwards case was repeatedly

21



argued.  There is no indication that the court did not rule on the issue presented by the

motion.  

The procedure employed by the trial court did not comply with Rule 4-252 (h)(2)(C). 

The hearing was not a “supplemental” hearing or a hearing “de novo.”  “Supplemental”

implies additional evidence.  “De novo” implies a reconsideration.  The court’s ruling was

made on an incorrect premise, i.e., that the motion had not been decided.  

The trial court considered the same substantive evidence that the motion court had

considered.  The State argues that the trial court made a different credibility finding than that

made by the motion court.  It also points out that the credibility finding, assuming the finding

was made, was based on a videotaped proceeding, not live testimony.  

For purposes of the state’s point, if we assume that the trial court did make a different

credibility finding, the court abused its discretion under the circumstances of this case.  A

trial court reviewing a motion court’s prior ruling may consider additional evidence and, on

that basis, or because of an error of law, reverse the prior ruling.  Ordinarily, absent a change

that would affect a finding of credibility, a trial court should not consider a motion de novo

if the sole reason is to get a second court’s assessment of credibility of the same evidence.

That would encourage judge shopping.  In the case before us, however, the trial court did not

proceed on the basis of review.  As stated earlier, it proceeded on the premise that it was

deciding the issue for the first time.  
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Notwithstanding the above discussion, if we assume that the court properly

reconsidered the motion to suppress, the court erred in its conclusion.  If the trial court did

make a credibility assessment, the assessment was inadequate for the following reasons.  

This is not a situation in which, either as found or as uncontradicted, the evidence was

that appellee made a statement about counsel and the issue was whether it was sufficient to

satisfy the clear and unambiguous test of Davis.  In that situation, a court would apply an

objective standard to the words used to determine whether they constituted a request for

counsel.  See Davis, 512 U.S. at 458; Ballard, 420 Md. at 490.  The question here is whether

appellee said anything whatsoever about counsel at any time while in assumed custody, a

pure credibility issue.  

The Edwards rule requires courts to determine whether an accused “actually invoked”

his right to counsel.  Davis, 512 U.S. at 458 (citation omitted).  The trial court did not find

that appellee made any statement concerning counsel.  Referencing periods of time during

which any interchange between the detectives and appellee were not recorded, the court

stated only that it was “doubtful” that appellee did not ask for counsel.  In order for Edwards

to apply, a finding was necessary that appellee made some statement that, objectively viewed,

constituted an unambiguous request for counsel.  There was no such finding.  

ORDER OF THE CIRCUIT COURT FOR

BALTIMORE CITY REVERSED. CASE

REMANDED TO THAT COURT FOR

F U R T H E R  P R O C E E D I N G S

CONSISTENT WITH THIS OPINION.     

COSTS TO BE PAID BY APPELLEE.
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