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On May 23, 2012, in the Circuit Court for Montgomery County, David Buckingham

(“David”), individually, in his capacity as guardian for his father, John Buckingham, Sr.

(“John”), and in his capacity as trustee of the Buckingham Family Trust (“the Family Trust”);

two of David’s siblings, Richard Buckingham (“Richard”) and Susan Buckingham (“Susan”),

individually, in their capacities as trustees of the Family Trust, and as beneficiaries of two

insurance policies; and the Family Trust brought suit against Virginia Commerce Bank (“the

Bank”), Northwestern Mutual Life Insurance Company (“Northwestern”), and two other

siblings, J. Daniel Buckingham, Jr. (“Daniel”), and Thomas Buckingham (“Thomas”).  The

gravamen of the complaint, which set forth 19 counts, was that the Bank, Daniel, and

Thomas had conspired to obtain assignments of certain whole life insurance policies issued

by Northwestern on John’s life (and, with respect to one policy, on the life of his late wife),

in exchange for the Bank’s agreement to forbear on enforcement of certain loans extended

to a company owned by John and Thomas and run by John, Thomas, and Daniel, at a time

when the Bank had actual notice that John lacked the legal capacity to enter into the loan

forbearance agreement.

Less than six months after the action was filed, John died.  Thereafter, Northwestern

paid the proceeds of the life insurance policies into the court registry.  

On June 17, 2013, Richard and Susan were appointed personal representatives of

John’s estate (“the Estate”).

On July 5, 2013, the Bank filed a counterclaim against David, Richard, and Susan

individually, in their capacities as trustees for the Family Trust and another trust established



by David, the Blue Heron Trust, and, with respect to Richard and Susan, as personal

representatives of the Estate.

On July 23, 2013, Richard and Susan, as personal representatives of the Estate, were

substituted as plaintiffs in place of David, in his capacity as guardian of the person and

property of John.  

On September 13, 2013, the court granted, in part, the plaintiffs’ motion to strike the 

Bank’s counterclaim, striking all but Count I, which sought declaratory relief that it was

entitled to the insurance proceeds based upon the assignment of the policies to it in the loan

forbearance agreement.

On September 19, 2013, the plaintiffs filed a first amended complaint setting forth

only three counts.  All of the individual plaintiffs were removed and the Family Trust and the

Blue Heron Trust were named as the only plaintiffs.  In Count I, they sought a declaration

that  the loan forbearance agreements were void to the extent that John had promised to

assign the life insurance policies to the Bank.  They asked the court to order that the proceeds

of the insurance policies be paid to the named beneficiaries of those policies, which were the

Family Trust and the Blue Heron Trust.  In Count II, they alleged that Thomas and Daniel

had breached their fiduciary duties as trustees of the Family Trust by assenting to the

assignment to the Bank of a life insurance policy owned by the trust and naming the trustees,

who were the five Buckingham children, as the beneficiaries.  They sought damages in the

amount of the proceeds of the policy.  Finally, in Count III, the plaintiffs alleged that the
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Bank and Thomas had conspired to obtain the assignments of the three insurance policies. 

They sought the insurance proceeds and $3,000,000 in punitive damages.  

 Less than a week later, the plaintiffs filed a second amended complaint that did not

alter the substance of the claims, but substituted David, Susan, and Richard in their capacities

as trustees for the Family Trust as plaintiffs in place of the Family Trust and substituted

David in his capacity as trustee for the Blue Heron Trust in place of the Blue Heron Trust. 

On September 24, 2013, the plaintiffs dismissed Northwestern as a defendant with

prejudice.

On October 22, 2013, the plaintiffs filed a “NOTICE OF DISMISSAL WITHOUT

PREJUDICE OF CLAIMS AGAINST DEFENDANT THOMAS BUCKINGHAM” stating:

[The plaintiffs]. . . hereby dismiss all claims against Defendant Thomas

Buckingham, without prejudice, each party to bear its own costs and attorneys’

fees.

(Emphasis added.) 

Also on October 22, 2013, Daniel filed a counterclaim against David, in his capacity

as trustee for the Blue Heron Trust and another trust, as the former guardian of John’s person

and property, and as a director of Sun Control Systems, Inc. (which was the company run by

John, Thomas, and Daniel and the borrower on the loans that were the subject of the loan

forbearance agreement), and against Sun Control Systems, Inc.  His countercomplaint set

forth two breach of fiduciary duty counts.  
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On November 4, 2013, a five-day bench trial commenced.  At the outset of the trial,

the plaintiffs provided the court with a “notice of dismissal without prejudice on the

plaintiff’s [sic] claims against [Daniel]” (emphasis added).  Counsel for the plaintiffs also

explained on the record, in an effort to be “completely transparent,” that the plaintiffs and

Daniel had entered into a tolling agreement with respect to the claim against him in the

second amended complaint and Daniel’s counterclaim, for “a year.”  The notice of dismissal

was entered the same day.  It was captioned “NOTICE OF DISMISSAL WITHOUT

PREJUDICE OF CLAIMS AGAINST DEFENDANT JOHN DANIEL BUCKINGHAM,

JR.” and expressly stated in the body that the plaintiffs were dismissing their claims “without

prejudice.”     

In light of the dismissal of Thomas and Daniel, counsel for the Bank orally moved to

dismiss “without prejudice” Count II of the second amended complaint for breach of

fiduciary duty by those defendants.  The court granted that motion and then granted the

Bank’s motion to dismiss Count III of the second amended complaint, which alleged a

conspiracy between the Bank and Thomas, premised upon Thomas’s breach of his fiduciary

duties.  Thus, the trial commenced with the Bank as the sole defendant and the only claims

at issue being the plaintiffs’ claim and the Bank’s counterclaim for declaratory relief with

respect to the proceeds of insurance policies.

On November 8, 2013, the circuit court ruled from the bench that John was

incompetent at the time he entered into the subject loan forbearance agreement in which he
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agreed to assign certain life insurance policies to the Bank and that the Bank had actual

knowledge that he was incompetent at that time.  On that basis, the court voided the promise

to assign the insurance policies and death benefit payable under those policies to the Bank;

ordered the proceeds from one policy paid to the Family Trust; and ordered the proceeds of

two other policies to remain in the court registry pending the resolution of federal litigation

pertaining to the validity of the Blue Heron Trust.  The court denied all of the relief sought

by the Bank in its counterclaim.  

On December 23, 2013, the court entered a “Final Declaratory Judgment and Order”

to the same effect.  The Bank filed a notice of appeal within 30 days thereafter.  Before this

Court, the Bank is the appellant and David, Susan, and Richard, in their capacities as trustees

for the Family Trust, and David, in his capacity as trustee for the Blue Heron Trust, are the

appellees.  For the following reasons, we must dismiss the appeal as not taken from an

appealable order or judgment.

The right to appeal to this Court is a function of statute.  Generally, appeals are

governed by Md. Code (1973, 2013 Repl. Vol.), section 12-301 of the Courts and Judicial

Proceedings Article.  (There are exceptions, and other statutory avenues of appeal, none of

which apply here.)  That statute provides that an appeal only may be taken from a “final

judgment.”  See Nnoli v. Nnoli, 389 Md. 315, 323 (2005).  Pursuant to Rule 2-602(a)(1), with

an exception that is not relevant, in a multi-party case, an order or other form of decision that
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does not adjudicate the rights and liabilities of all the parties to the action is not a final

judgment.

In the case at bar, the appellees’ claim against the Bank and the Bank’s counterclaim

against the appellees were adjudicated by the court’s entry of the declaratory judgment.  The

appellees’ claims against Thomas and Daniel were not adjudicated, however.  Rather, they

were voluntarily dismissed without prejudice. A voluntary dismissal without prejudice of a

claim against a party does not adjudicate the claim, because it leaves open the option to

resurrect the claim.  Miller and Smith at Quercus, LLC v. Casey PMN, LLC, 412 Md. 230,

251-53 (2010); Collins v. Li, 158 Md. App. 252, 273-74 (2004).  

Had the claims against Thomas and Daniel been voluntarily dismissed with prejudice,

there would have been a final judgment.  That is not what happened, however.  The court

spelled out the dispositions in its order, see Hiob v. Progressive American Insurance

Company, 440 Md. 466 (2014), but the appellees  only agreed to dismiss their claims against

Thomas and Daniel without prejudice, going so far as to advise the court that they had

entered into a tolling agreement with Daniel that permitted them and Daniel to resurrect their

claims against each other at a later time, if desired.  Upon the court’s entry of its declaratory

judgment, claims remained that had been dismissed without prejudice, and therefore there

was not a final judgment.

This case also is not one in which this Court can exercise its discretion to enter a final

judgment under Rule 8-602(e), because it is not one in which the circuit court could have
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exercised its discretion to direct the entry of a final judgment under Rule 2-602(b).  See

Miller and Smith, 412 Md. at 248.  Accordingly, because the claims against all of the parties

have not been adjudicated, there is no final judgment and the appeal must be dismissed as

not allowed by law.

APPEAL DISMISSED.  CASE REMANDED

T O  T H E  C IR C U IT  C O U R T  F O R

MONTGOMERY COUNTY.  COSTS TO BE

PAID BY THE APPELLANT.
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