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A jury in the Circuit Court for Baltimore City convicted Randolph Washington of

resisting arrest.  Washington appeals from the judgment of conviction and asks this Court to

review the trial court’s denial of his motion to suppress.  We find no merit to Washington’s

appeal and shall affirm.

BACKGROUND

Washington does not challenge the sufficiency of the evidence.  Notwithstanding, we

have reviewed the record as a whole and need only recite portions of the record for context. 

See Westray v. State, 217 Md. App. 429, 434 n.2 ( 2014) (collecting cases).  See generally

Hill v. State, 418 Md. 62, 66 (2011); Cure v. State, 195 Md. App. 557, 561 (2010) (only brief

summary necessary), aff’d on other grounds, 421 Md. 300 (2011).  In this case, although

Washington contests the trial court’s ruling on his motion to suppress, that court heard no

testimony and rendered no findings of historical fact.

Introduction

The State’s evidence at trial tended to show that on August 28, 2013, three Baltimore

City Police Department detectives – Trabien Smith, Stephon White and Steven Rosier – were

on patrol in an unmarked police car.  The trio drove into the 3300 block of West Garrison

Avenue. Although each detective was in casual clothes, each also wore a tactical vest

emblazoned with the word “Police” across the front.

Detective Smith explained that they were in the area because that portion of Garrison

Avenue was an “area that [the police] frequent daily for numerous times ... [t]hat area is



known for its high violent, and it’s drug transactions, day and night.”   Detective Smith1

recounted how he first noticed Washington:

I observed the defendant ... walking down the street, he was

looking back and forth, really nervously.

Again that’s brought our attention to him.  He was

walking.  As we drove next to him, he – he had his left hand

clinched really tightly.  And again once he looked and saw the

police presence to his right, once he looked at so, he

immediately discarded an object in his left – that was in his left

hand, and threw it to the grass.

As he continued to walk, we stopped our vehicle and

exited to approach him.

Detective Smith recounted that their car was “directly next to [Washington]” when

he threw the object to the ground. Detective White, who was driving the vehicle and

apparently closest to Washington, first saw the latter walking on his side of the car. 

Detective White also saw Washington “throw an object down onto the grass” after the latter

“looked towards” the officers’ car.  The object was “shaped and consistent with the size of

packaged narcotics.” 

At this, the officers left their vehicle and asked Washington to stop.  Detective Smith

recalled that the interval between the moment they saw Washington toss away the object and

the stop was “approximately five seconds.” The officers were positioned in his line of travel,

and he initially continued as though he would walk through them.  They asked Washington

  Detective Smith was accepted by the trial court “as an expert in the sales,1

distribution, and packaging of street level narcotics.” 
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to halt a second time and he complied.  Detective White asked him to “sit down.”  In the

meantime, Detective Smith walked over to the object that Washington had discarded and saw

ten Ziploc baggies containing a tan substance of suspected heroin. 

At this point, Detective Smith decided to arrest Washington.  He explained:

[PROSECUTOR:]   And what did you upon seeing that – those

10 zips that you suspected to be heroin?

A.   I immediately recovered the objects.  And I advised

Detective Rosier to place ... Mr. Washington under arrest.

Q.   And what happened next?

A.   Once – basically once I literally said “arrest,” he – he stood

up and pushed Detective Rosier to the ground.  Detective Rosier

tried – tried his best to hold onto him, but he couldn’t.

Mr. Washington ran then directly at me.  Again I tried to

grab him and he threw me to the ground.  At that time I fell into

the street.

Then Mr. Randolph [Washington] got – got up and then

ran in the opposite direction back towards Detective White. 

Once he got to Detective White, he tried to, if you will, do a

football move.  And at that time Detective White grabbed his

leg. 

He drug Detective White.  And then he fell.  And at that,

time we all caught up to Mr. Randolph [Washington] and again

– we still struggled with him to get his hands behind his back

but eventually we got him handcuffed. 

Washington was eventually subdued and placed under arrest.  With this background

for context, we turn to Washington’s argument.
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DISCUSSION

Preservation

Washington insists that the trial court “erred’ by precluding him from challenging the

legality of the stop.  He avers that evidence of his resistance to what he characterizes as an

illegal arrest should have been suppressed as tainted fruit of the poisonous tree.  See Wong

Sun v. United States, 371 U.S. 471 (1963).  He complains that, as a result, he was not

afforded the opportunity to protect his constitutional rights, and avers that the appropriate

remedy should be an outright reversal of his conviction.  Washington denigrates the trial

court’s handling of the suppression issue by emphasizing that the trial court “clearly confused

a challenge to a stop with a challenge to seizure of evidence.”  He further maintains that the

trial court “failed to grasp” the central issue – that the challenge to the stop implicated every

consequence that flowed therefrom, including evidence of Washington’s resistance.

The State urges that we affirm and maintains, in the alternative, that we order a limited

remand without affirmance or reversal.   The State further contends that Washington’s2

appellate challenge has not been preserved.  On this point, the State urges that Washington

acquiesced in the trial court’s ruling, and that this action precludes appellate review.  We

agree, and further conclude that, assuming Washington did not acquiesce in the trial court’s

  Washington counsels against a limited remand, asserting that it would give the State2

a “second bite of the apple.”  We understand Washington’s concern, yet are not swayed by

it because, in view of our disposition of this appeal, we need not entertain the State’s request.
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ruling, the lack of symmetry between his appellate argument and his contentions below is an

additional reason his challenge to his conviction for resisting arrest has not been preserved.

i.

On October 9, 2013, Washington filed an omnibus pre-trial motion pursuant to Md.

Rule 4-252(a).  The motion presented the customary laundry list of requests, including

Paragraph 15, which reads: “The Defendant moves that the Court suppress any and all

evidence that was illegally obtained.” As far as we can discern from the record, Washington

submitted no other pleading that addresses this issue. 

Washington’s motion to suppress came before the trial court on the eve of trial.  The

docket entries reveal that, on that date, the “State’s Motion to prevent a motion to suppress

hearing heard and granted.”  There is no docket entry that shows a denial of Washington’s

motion to suppress.  The transcript of the proceedings reflects the following argument that

began just after the case was announced:

THE COURT:   Okay.  There was an earlier objection by the

State as to the defendant’s entitlement to a suppression motion. 

So I’ll hear from [the prosecutor] as to proffering why you

believe he is not entitled to a suppression motion.  And then I

will hear from [defense counsel] to proffer why you would think

your client is entitled to one.  Okay?

So, [Prosecutor]?

[PROSECUTOR]:   Thank you, Your Honor.  The State would

be challenging the defendant’s standing in this case as he is

alleged to have thrown the narcotics before the officers even

approached the defendant.  So the motion to suppress any

evidence that was seized from him, he would have to claim that
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those narcotics were his, and in his possession to be able to

assert standing.

THE COURT: Okay.

And, [Defense counsel]?

[DEFENSE COUNSEL]:   Your Honor, in a suppression motion

the burden’s on the State to show that the stop and the arrests

were legal and legitimate stops.  In this case, what we see is,

according to the statement of probable cause, Mr. Washington

was stopped before the police officers even recovered anything

off the ground.  So even if they had seem him toss anything,

they had no idea what he – what he tossed in the area.  So they

had no reason to stop him.  

THE COURT:   Okay.  So, [defense counsel], are you saying

that the officers improperly stopped your defendant, and based

on an unreasonable search and seizure, fruits of the poisonous

tree, upon their search of your defendant, they found some

illegal narcotics?

[DEFENSE COUNSEL]:   I’ve run it through several case law

which (inaudible), Your Honor.  In essence, yes.  Because if the

officers had no reason to stop him, and they did stop him, and

they did arrest him at that moment, they had no reason to do so.

THE COURT: Okay. So your client is then asserting a

possessory interest in the narcotics – the ten-

[DEFENSE COUNSEL]:   For the purpose of the suppression

motion only.

Given the State’s objection to Washington’s standing to object to the seizure of the

heroin, the court reminded Washington that the defense shouldered the initial burden of

demonstrating standing:
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THE COURT:   Well, this is sworn testimony.  Okay?  If your

client gets up and takes the stand and admits that this is his –

these were his drugs, and they were on him and then the police

improperly searched him, that can be used if he elects to testify

in the case in chief because – do you understand – [3]

[DEFENSE COUNSEL]:   I have no intention of putting Mr.

Washington on the stand.  This would solely be based on the

officers’ testifying of what happened.

THE COURT: Then how is he going to assert – okay.

[DEFENSE COUNSEL]:   Well, the officers are saying it was

his.

THE COURT:   Under suppression motion substantive Fourth

Amendment law, upon a timely challenge by the State, the

defendant has the initial burden to establish a standing to assert

a Fourth Amendment violation.

The defendant must prove by a preponderance of the

evidence standing to challenge a search: one, that the defendant

has the burden of proof, end that the expectation is one that

society is prepared to recognize as reasonable —— objectively

reasonable. 

There is no reasonable expectation of privacy in items

discarded during flight from police.  And we know that through

California v. Hodari [D., 499 U.S. 621 (1991)] and a whole list

of Federal Supreme Court cases, as well as Maryland cases.  

* * *

  Cf. Simmons v. United States, 390 U.S. 377, 394 (1968) (holding that “when a3

defendant testifies in support of a motion to suppress evidence on Fourth Amendment

grounds, his testimony may not thereafter be admitted against him at trial on the issue of guilt

unless he makes no objection.”).  Pre-trial testimony is available for impeachment if a

defendant testifies at trial.  See Prioleau v. State, 411 Md. 629, 650 n.7 (2009).

-7-



If your client does not take the stand and testify during

this suppression motion, I’m not sure how you’re going to prove

by a preponderance of the evidence that he has some sort of

possessory interest of the items.

Do you understand?

[DEFENSE COUNSEL]:   Yes, I understand.

The court then asked whether counsel wanted to proceed

THE COURT:   Okay.  So based on what so far that you

presented that the defendant is not going to claim a possessory

interest, so that he’s not later impeached if he elects to testify in

the case in chief, I’m – is there anything else that you would like

to – 

[DEFENSE COUNSEL]:   Nothing else, Your Honor. 

ii.

As previously noted, Washington’s omnibus Rule 4-252 motion sought the

suppression of “any and all evidence that was illegally obtained.”  Yet the motion did not

state any of the grounds upon which Washington sought the suppression of “any and all

evidence illegally obtained.”  The motion, by its terms, does not articulate the basis for

Washington’s argument.  See Ray v. State, 435 Md. 1, 15 (2013).  This lack of detail was not

supplemented by argument before the trial court.  Perhaps the defense may have felt that any

further elaboration would be fruitless, given the trial court’s position on standing. 

Nevertheless, we have reviewed the transcript of the pre-trial proceedings, and a fair reading

of the discussion is that the defense sought the suppression of the heroin.  Again, when the

court asked counsel, “So your client is then asserting a possessory interest in the narcotics
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– the ten [Ziploc bags] – [,] the defense replied: “For the purpose of the suppression motion

only.”  After the court explained its view on standing, and the requirement that the defense

must establish Fourth Amendment coverage, the defense replied “I understand.”   Finally,4

the court asked the defense “is there anything else that you would like to – [,]” counsel

replied “Nothing else, Your Honor.”

  Of course, the court was correct to remind counsel that the defense bore the burden4

of Fourth Amendment applicability.  As Judge Moylan has emphasized for this Court:

On the threshold issue of Fourth Amendment

applicability, moreover, the burden of proof is clearly on the

defendant to establish that applicability.  Rakas v. Illinois, 439

U.S. 128, 130–31 n. 1 (1978) (“The proponent of a motion to

suppress has the burden of establishing that his own Fourth

Amendment rights were violated by the challenged search or

seizure.”); Rawlings v. Kentucky, 448 U.S. 98, 104 (1980)

(“Petitioner ... bears the burden of proving not only that the

search of Cox's purse was illegal, but also that he had a

legitimate expectation of privacy in that purse.”). 

This Court itself was very clear as to the allocation of the

burden of proof on the threshold issue of Fourth Amendment

coverage in Burks v. State, 96 Md. App. 173, 195, cert. denied,

332 Md. 381 (1993):

The coverage of the Fourth Amendment is an

issue that is analyzed objectively by the judge on

the basis of all that is known at the time of the

suppression hearing or of the trial.  The burden of

showing Fourth Amendment coverage is, of

course, upon the appellant.

Fitzgerald v. State, 153 Md. App. 601, 662-63 (2003) (certain citations and all parallel

citations omitted), aff'd on other grounds, 384 Md. 484 (2004).
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Based on our reading of the transcript and the motion, we have been unable to find

any reference to the argument Washington advances on appeal, viz., that because his stop was

illegal, any consequence thereof, including evidence of his resistance to his arrest, is the fruit

of the poisonous tree.  Because that argument was not “advanced and litigated at the trial

court level[,]” it has been forfeited.  Ray v. State, 435 Md. at 18 (citing cases).  Given this

fact, it is with ill grace that Washington now claims on appeal that the trial court “failed to

grasp” the salient argument he raises for the first time on appeal, or that the court “clearly

confused a challenge to a stop with a challenge to seizure of evidence.”  Indeed, this

appellate theory apparently did not occur to the defense when counsel was afforded the

opportunity to supplement his argument.5

  This is not to criticize counsel below.  He won acquittals on four of the five charges5

leveled against Washington.  Indeed, based on the State’s evidence, had the detectives

testified at a suppression hearing, the trial court would have been entitled to conclude that

the initial detention was merely an investigative stop.  It is long-established that “an officer

may, consistent with the Fourth Amendment, conduct a brief, investigatory stop when the

officer has a reasonable, articulable suspicion that criminal activity is afoot.”  Illinois v.

Wardlow, 528 U.S. 119, 123 (2000) (citation and internal quotation marks omitted).  “An

officer who possesses the requisite suspicion for a stop is authorized to detain the person for

a reasonable period of time, measured by the particular facts and circumstances at hand, in

order to investigate the suspected criminal behavior.”  Barnes v. State, 437 Md. 375, 390

(2014) (citations omitted).  See generally, Terry v. Ohio, 392 U.S. 1 (1968).

The significance of this is that, although a person has the right to resist an illegal

arrest, he does not have the corresponding right to resist an “illegal” stop.  State v. Holt, 206

Md. App. 539, 565 (2012), aff’d on other grounds, 535 Md. 443 (2013); Barnhard v. State,

86 Md. App. 518, 527-28 (1991), aff'd, 325 Md. 602 (1992).  See State v. Blackman, 94 Md.

App. 284, 306-07 (1992) (illegal frisk).
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iii.

We also discern no basis to grant relief on the basis of plain error review.  The failure

to raise an argument before the trial court generally precludes appellate review because an

appellate court will not review a claim of error which has not been raised in or decided in the

lower court.  Martin v. State, 165 Md. App. 189, 195-96 (2005) (citation omitted), cert.

denied, 391 Md. 115 (2006).  An appellate court should “intervene in those circumstances

only when the error complained of was so material to the rights of the accused as to amount

to the kind of prejudice which precluded an impartial trial.”  Richmond v. State, 330 Md. 223,

236 (1993) (citations and internal quotation marks omitted). 

In this instance, the trial court did not “err” by refusing to suppress evidence of

Washington’s resistance to his arrest, because he was never asked to do so.  Cf. Robinson v.

State, 410 Md. at 105 (stating that appellant could not deny that silence before trial court

resulted in the court's “not passing upon and correct[ing] any errors in its own proceedings.”).

Moreover, Washington was afforded the opportunity at trial to challenge the

lawfulness of the arrest and his reaction thereto.  This reality undermines any claim that he

suffered any prejudice that compromised his right to a fair trial.  

Most certainly, Maryland continues to adhere to the common law rule that an

individual may resist an unlawful arrest.  The fact that Washington had to defend the

resisting arrest charge at trial is faithful to this rule.  In order to obtain a conviction for

resisting arrest, the State must prove, inter alia, “that the officer had probable cause to
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believe that the defendant had committed a crime, i.e., that the arrest was lawful.”  Rich v.

State, 205 Md. App. 227, 240 (2012).  The trial court duly instructed the venire on these

elements, telling the jury the following:

[THE COURT:]   The defendant is charged with the crime of

resisting arrest.  In order to convict the defendant of resisting

arrest, the State must prove that a law enforcement officer

arrested or attempted to arrest the defendant, that the defendant

knew that a law enforcement officer was arresting or attempted

to arrest him, and that the defendant intentionally refused to

submit to the arrest, and resisted the arrest by force or threat of

force, and that the arrest was lawful.

That is that the officer had probable cause to believe that

the defendant had committed the crime of – in this case the

crime of possession of heroin.

Probable cause exists where the facts and circumstances,

taken as a whole, would lead a reasonable law enforcement

officer to believe that the defendant had committed a felony,

was committing a felony, was committing a misdemeanor in the

officer’s presence.

Possession of heroin is a misdemeanor.  Probable cause

– probable cause is less than a certainty but more than a mere

suspicion.  An arrest is the taking, seizing, or detaining of a

person by touching or putting hands on that person, or by any act

or words that indicate the officer’s intention to take him into

custody and that subjects him to the actual control and will of

the officer making the arrest.

The test is an objective one.  That is whether a reason –

a reasonable person in the defendant’s position would have

understood that he or she was under arrest.  Just running away

from an officer without more is not resisting arrest.
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Given the State’s evidence at trial, the jury was entitled to infer that the police had

probable cause to arrest Washington before they could find that the arrest was lawful – an

element of the crime of resisting arrest.

In the final analysis, the issue Washington advances on appeal has not been preserved. 

Further, we decline to review the trial court’s ruling for plain error, in part because the trial

court did not “err” and further because Washington’s claim that he was entitled to resist an

unlawful arrest was fully litigated at trial.

JUDGMENT AFFIRMED.

APPELLANT TO PAY COSTS.
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