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February 22,2016

The Honorable Paul G. Pinsky
Maryland General Assembly
220 James Office Bldg.
Annapolis, Maryland 21401

Senafe Bill 404, "Sfaúe Board of Education - Sfaúe Superintendent of
Schools - Appointment"

Dear Senator Pinsky:

You asked for advice about Senate Bill 404. The bill, among other things, states
that the State Board of Education ("Board") shall appoint the Superintendent of Schools
("Superintendent") with the advice and consent of the Senate. Currently, the Board
makes the appointment but there is no requirement for Senate confirmation. You asked
whether adding this requirement violates the separation of powers provision in the
Maryland constitution. I do not believe that it does.

The constitution states that the Governor "shall nominate, and, by and with the
advice and consent of the Senate, appoint all civil and military officers of the State,
whose appointment, or election, is not othenruise herein provided for, unless a different
mode of appointment be prescribed by the Law creating the office." Article ll, S 10
(emphasis added.) The G,eneral Assembly, as part of its express duties and authority
regarding public education,l created the Board and the office of Superintendent. Chapter
539, Acts of 1916. The mode of appointment established in that bill remains in current
law. The Governor, with the advice and consent of the Senate, appoints members to the
Board. Education Article "(ED"), S2-202. The Board appoints the Superintendent. ED $
2.302. Senate Bill 404 keeps that structure in place, except that it makes the Board's
appointme¡t of the Superintendent subject to the advice and consent of the Senate. The
bill also authorizes the Board to fill a vacancy by appointing an interim Superintendent.

During the recent floor debate on Senate Bill 404, some Senators raised a
question whether subjecting the Board's appointment of the Superintendent to Senate
confirmation violates the separation of powers article in Maryland's constitution
embodied in Arlicle I of the Declaration of Rights. The argument, as I understand it, is

1 Md. constitution, Article Vlll, S 1 ("The GeneralAssembly...shall by Law establish
throughout the State a thorough and efficient System of Free Public Schools; and shall provide by
taxation, or otherwise, for their maintenance.").
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that because the Board is exercising an executive function assigned to it as part of the
Executive Branch and the Superintendent reports to the Board, requiring Senate
confirmation of the Board's appointment violates the separation of powers because the
Senate would be assuming a duty of the Executive Branch.

Arlicle I of the Maryland Declaration of Rights provides:

That the Legislative, Executive and Judicial powers of Government ought
to be forever separate and distinct from each other; and no person
exercising the functions of one of said Departments shall assume or
discharge the duties of any other.

"[T]he separation of powers provision means that one branch may not usurp the
essentialfunctions and powers of another branch, may not act to destroy the essenfia/
functions and powers of another branch, and may not delegate its essenfia/ functions
and powers to another branch." 63 Op. Att'y Gen.305, 310 (1978) (emphasis in original)

The Court of Appeals has recognized that few cases on separation of powers in

Maryland involve conflicts between the legislative and executive branches. Schrs/er v.

Sfafe, 394 Md. 519, 567 (2003). Conflicts arise only in circumstances where the General
Assembly attempts to regulate in an area where the constitution grants exclusive powers
to the Governor. The Court determined that the Schisler case was such a circumstance.
At issue in that case was legislation that removed incumbent members of the Public
Service Commission. The Court noted that the bill "removed members of an
administrative agency in the Executive Branch who had been lawfully appointed by a
Governor for fixed terms. lt fired them." ld. at 547. A majority of the Court agreed that by
removing the commissioners in the manner set out in the bill, the legislative branch
usurped the power of the Executive in violation of Article 8. The Couft noted that "[t]he
Maryland Constitution grants the power to the Governor to remove for incompetency or
misconduct those officers appointed by him for a term of years. This is the removal
power expressly conferred by the Maryland Constitution." ld. at 595 (emphasis in the
original) (citing Md. const., Art. ll, S 15).'

Although it held that the legislative removal of officers violated the separation of
powers doctrine, the Court in Schrs/er repeatedly noted that when the legislature creates
an office, it can designate "by whom and in what manner the person who is to fill the
office shall be appointed." ld. at 582 (citing Commission on Medical Discipline v.

Stillman,291 Md. 390, 408 (1981) (citations omitted). "'lt does not follow, as a necessary
conclusion, that, in order to perform this duty, [the Governor] must have agents of his
own nomination. Our form of government, in its various changes, has never recognized
this power as an executive prerogative."' ld. (quoting Mayor of Baltimore v. Sfafe, 15 Md.
376, 456 (1860)). "fllt is clear that if it is done properly, i.e., abolishment or actual
reconstruction of the Commission and the provisions of the statute originally authorizing
it, the appointment process prospectively may be placed in the hands of persons other
than the Governor." /d. at 583. See a/so Buckholtz v. Hill,178 Md. 280 (1940)

2 Article ll, S 15 states: "The Governor may suspend or arrest any military officer of the
State for disobedience of orders, or other military offense; and may remove him in pursuance of
the sentence of a Court-Martial; and may remove for incompetency, or misconduct, all civil
officers who received appointment from the Executive for a term of years."
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(appointment power is not an intrinsically executive function).3 Accordingly, the
legislature did not exceed its authority by placing the power of appointment of the
Superintendent to the Board. Thus, the separation of powers issue in Senate Bill 404 is
limited to whether the General Assembly usurps executive branch authority by requiring
confirmation of the Board's appointment by the Senate.

Providing for the confirmation of the Board's appointment does not usurp the
appointment power of the Board or subject the Board's appointment to the legislature's
control, in my view. By confirming an appointment, the Senate is not exercising an
executive function.

There is a distinction between a confirmation of an appointment to
public office and the appointment itself. ln confirming the appointment
the legislature or other body does not in any sense choose the
appointee; confirmation is a separate and distinct function that makes
the appointment of a qualified candidate valid and final, vesting
entitlement to the office for the entire statutory term in that appointed
person.

63C Am. Jur. 2d Public Officers and Employees $ 
,102

This office has, on limited occasion, advised whether proposed legislation would
cause a violation of separation of powers by legislative branch encroachment on the
executive branch. For example, we have advised that subjecting members of judicial
nominating commissions to Senate confirmation violates separation of powers because
the constitution explicitly grants to the Governor the duty to appoint judges. The judicial
nominating commission members, in essence, are the Governor's confidential advisors.
Thus, subjecting them to Senate confirmation would diminish the Governor's ultimate
control over the "subdelegation" of the Governor's constitutional duty. (Letter to the
Honorable Curtis S. Anderson from Asst. Att'y Gen. Robert. A. Zarnoch, dated Feb.25,
1994.) Additionally, we advised that legislation authorizing the Administrative, Executive
and Legislative Review ("AELR") committee to delay regulations until the following
legislative session was in effect an unconstitutional legislative veto on the executive
power to promulgate regulations. While the legislature could mandate review by the
AELR committee without violating the constitution, an excessive delay could be a de
facto repeal of the agency's rulemaking authority, which could only be legally
accomplished through the regular legislative process. (Letter to the Honorable Paula C.

Hollingerfrom Asst. Att'y Gen. Richard E. lsrael, March 1, 1995.) The Senate
confirmation mandated by Senate Bill 404 is distinguishable from the foregoing
scenarios in that appointment power is not a core executive function; moreover, the
Senate has long performed confirmation of appointments. Nor would confirmation unduly
interfere with or usurp the Board's appointment power, or its oversight of the
Superintendent. The Board retains authority over the Superintendent, including the
ability to remove from office.

3 ln contrast, the Supreme Court has interpreted the Separation of Powers doctrine
applicable in the U.S. constitution, together with the Appointments Clause, Article ll, sec. 2, c|.2,
as prohibiting Congress from making executive branch appointmenls. Buckley v. Valeo,424 U.S
1, 120-24 (1976) (noting that the U.S. constitution has two types of federal officers, those
appointed by the president with the advice and consent of the senate, and those that the
president may appoint without confirmation).
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The vast majority of appointments that require Senate confirmation are
individuals appointed directly by the Governor. Nevertheless, there are some variations:
one member of the Cheasapeake Conservation Corps Board is selected by the
Chancellor of the University System of Maryland with the advice and consent of the
Senate (Natural Resources Article, S 8-191s(aX2Xiii)); one member of the Stadium
Authority is selected by the Mayor of Baltimore City with the advice and consent of the
Senate (Economic Dev. Article, S 10-605); the Director of the Division of Parole and
Probation is selected by the Secretary of the Department of Public Safety and
Corrections with the approval of the Governor and the advice and consent of the Senate
(Correctional Services Article, S 6-105(a)); the People's lnsurance Counsel is appointed
by the Attorney General with the advice and consent of the Senate (State Govt. Article $
6-302(a)(2)); and the People's Counsel is appointed by the Attorney General with the
advice and consent of the Senate (Public Utilities Article, $ 2-202(a)). For each of the
foregoing appointments, the appointing authority has the power of removal.

Some have suggested that to cure any potential separation of power problem,
the Governor would need to make the appointment to allow Senate confirmation, similar
to the process for appointment of the Secretary of Higher Education. As discussed in the
Scilis/er case, the power to remove an appointee is arguably a core executive branch
function in most instances. Thus, when the legislature confers appointment power (apart
from those in the constitution), it also confers to that appointing authority, the power of
removal. This is apparent when comparing the appointment method of the
Superintendent with the method for the Secretary of the Maryland Higher Education
Commission ("MHEC"). Like the Board, members of MHEC are appointed by the
Governor with the advice and consent of the Senate. ED S 1 1-102(a). The Secretary of
MHEC is appointed by the Governor from a list of three names submitted by MHEC.
ED S 11-104(a)(2Xi). The person appointed by the Governor is subject to confirmation
by the Senate. ED S 1 1-10a@)( ). The Secretary serves "at the pleasure of the
Commission." ED S 11-104(bX1)(iv). Nevertheless, there is little doubt that the Governor
would have the power to remove the Secretary, especially as the Secretary is a
designated member of the Governor's cabinet. ED S 11-104(bX1Xv). ln contrast, the
Governor has no power to remove the Superintendent; the Board has that power.
ED S 2-302(d). Senate Bill 404 does not change the removal authority of the Board, nor
confer that power on the legislative branch. Therefore, in my view, modeling the
Superintendent appointment process after MHEC's appointment process for the
Secretary is not needed from a constitutional perspective. Moreover, doing so would
arguably give the Governor authority to remove the Superintendent.

ln summary, it is my advice that Senate Bill 404 does not violate the separation
of powers provision in the Maryland constitutron.

Sincerely,

Sandra Benson B
Counsel to the Gen


