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Honorable Lydia Kay Griggsby 
United States District Court 
101 West Lombard Street 
Chambers 5C 
Baltimore, MD  21201 

Re: United States of America v. Marilyn J. Mosby, Case No. 22-cr-00007-LKG-1 

Your Honor: 

The Daily Record respectfully requests that the Court vacate its sealing orders and adhere to the 
procedural prerequisites for sealing records.  This includes 1) granting The Daily Record (and all 
potentially affected people or organizations) the opportunity to object to any proposed sealing 
orders, and 2) providing specific findings supporting the Court’s decision.1  

Under both the First Amendment and common law, “court proceedings are presumptively open 
to public scrutiny.” Doe v. Pub. Citizen, 749 F.3d 246, 269 (4th Cir. 2014).  “The common-law 
presumptive right of access extends to all judicial documents and records, and the presumption 
can be rebutted only by showing that countervailing interests heavily outweigh the public interests 
in access.” Id. at 265-66 (quotations and citation omitted).  The First Amendment provides even 
stronger support for transparency; where the First Amendment provides the right of access, 
“access may be restricted only if [sealing] is necessitated by a compelling government interest 
and the denial of access is narrowly tailored to serve that interest.” Id. at 266 (quotations and 
citations omitted).  Regardless of whether the First Amendment or common law applies, sealing 
is only justified in “unusual circumstances.” Id. at 266.  This is because, as the Supreme Court 
made clear, “[o]penness … enhances both the basic fairness of the criminal trial and the 
appearance of fairness so essential to public confidence in the system.” Press Enterprise I, 464 
U.S. 501, 508 (1984).  “Public access serves to promote trustworthiness of the judicial process, 
to curb judicial abuses, and to provide the public with a more complete understanding of the 
judicial system, including a better perception of fairness.” Doe, 749 F.3d at 266.  In short, “[t]he 
value of openness in judicial proceedings can hardly be overestimated.” United States v. 
Moussaoui, 65 F. App’x 881, 885 (4th Cir. 2003). This is especially true here, as the public interest 
is heightened to its “apex” due to the allegations of fraud against the former chief law enforcement 
officer of Maryland. See Doe, 749 F.3d at 271 (holding that the public interest is “at its apex” 
where elected officials are involved in litigation); see also Hisp. Nat'l L. Enf't Ass'n NCR v. Prince 
George's Cty., No. CV TDC-18-3821, 2021 WL 488641, at *5 (D. Md. Feb. 10, 2021) (“Public 
awareness and criticism have even greater importance where…they concern allegations of [law 
enforcement] corruption.”) (quoting Gentile v. State Bar of Nevada, 501 U.S. 1030, 1035 (1991) 
(plurality opinion). 

 
1 The Fourth Circuit has routinely held that non-party news organizations, such as The Daily Record, have standing to 
challenge a district court’s sealing order. See, e.g., In re The Wall St. J., 601 F. App’x 215, 218 (4th Cir. 2015). 
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Courts in this Circuit must comply with specific procedures “as prerequisites” to a sealing order in 
a criminal proceeding. In re Washington Post Co., 807 F.2d 383, 390 (4th Cir. 1986) (quoting In 
re Knight Publishing Co., 743 F.2d 231, 235 (4th Cir. 1984)).  “[A] court must first give the public 
notice of a request to seal and a reasonable opportunity to challenge it.” Stone v. Univ. of 
Maryland, 855 F.2d 178, 181 (4th Cir. 1988) (citing In re Knight, 743 F.2d at 235).  The Court 
must provide interested parties “an opportunity to object to the request before the court ma[kes] 
its decision.” In re Knight, 743 F.2d at 235.  Motions to seal must be “docketed reasonably in 
advance of their disposition so as to give the public and press an opportunity to intervene and 
present their objections to the court.” In re Washington Post, 807 F.2d at 390 (quoting In re Knight, 
743 F.2d at 234).  This requirement is met “[w]here motions have been docketed and available to 
the public for multiple weeks” prior to their disposition.2  Norris v. PNC Bank, N.A., No. CV ELH-
20-3315, 2022 WL 180753, at *6 (D. Md. Jan. 19, 2022) (citing Padco Advisors, Inc. v. Omdahl, 
179 F. Supp. 2d 600, 614 (D. Md. 2002). 

Here, the defendant, Marilyn Mosby, filed her first motion to seal on March 23, 2022.  (Def’s Mot. 
to Seal, ECF No. 28.)  This Motion was granted later that day. (Order Granting Mot. to Seal, ECF 
No. 30.)  Defendant’s second motion to seal was similarly filed and granted on April 4, 2022.  
(Def’s Mot. to Seal, ECF No. 42; Order Granting Mot. to Seal, ECF No. 45.)  In disposing of these 
motions the same day they were filed, the Court failed to give the public an opportunity to object, 
thus violating the procedural requirements that have been repeatedly reaffirmed by the Fourth 
Circuit. 

As a further procedural “prerequisite,” if a district court decides to seal documents, “it must state 
its reasons on the record, supported by specific findings.” In re Washington Post, 807 F.2d at 390-
91 (quoting In re Knight, 743 F.2d at 234).  “Its findings must be specific enough to enable the 
reviewing court to determine” whether it was proper to seal the documents. In re Washington 
Post, 807 F.2d at 391 (citing In re Knight, 743 F.2d at 235).  “In addition, the court must state its 
reasons for rejecting alternatives” to sealing the documents. In re Washington Post, 807 F.2d at 
391 (citing In re Knight, 743 F.2d at 235).  “The Supreme Court has added the weight of its 
authority” to these requirements, confirming that a sealing order “must be supported by a clear 
statement of reasons, with specific findings, including a discussion of possible alternatives 
considered and rejected by the court.” In re Washington Post, 807 F.2d at 391 (citing Press-
Enterprise I, 464 U.S. at 510-11).  Additionally, prior to sealing a document, a district court must 
first “determine the source of the right of access with respect to each document, because only 
then can it accurately weigh the competing interests at stake.” Doe, 749 F.3d at 266 (quoting Va. 
Dep’t of State Police v. Wash. Post, 386 F.3d 567, 575 (4th Cir. 2004). 

Here, the Court has not stated its reasons for sealing documents.  Instead, the Court signed 
paperless orders granting both motions to seal.  (March 23, 2022, Order Granting Mot. to Seal, 
ECF No. 30; April 4, 2022, Order Granting Mot. to Seal, ECF No. 45.)  The Court has also given 
no reasons for rejecting any less-draconian alternatives (for example, redactions) that would more 
closely align with the public’s right to know what is happening in important criminal proceedings.  
The Court’s decision not to disclose its basis for sealing is also critical because the Court has not 
indicated the interests that it considered, namely, whether it considered the First Amendment right 
to access or the common law principles that provide the right of access.  Where a district court 
fails to comply with these procedural requirements, the Fourth Circuit will “remand the sealing 
order so that the district court may weigh alternatives to sealing, more fully explain its decision, 

 
2 See also Local Rule 105.11, which provides that “[t]he Court will not rule upon the motion [to seal] until at least 
fourteen (14) days after it is entered on the public docket to permit the filing of objections by interested parties.” 
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and engage in a common-law and First Amendment analysis in the first instance.” Gonzalez v. 
Cuccinelli, 985 F.3d 357, 376 (4th Cir. 2021); Rosenfeld v. Montgomery Cty. Pub. Sch., 25 F. 
App'x 123, 132-33 (4th Cir. 2001) (remanding sealing order “[a]s there is no indication on the 
record that the court gave public notice or an opportunity for interested parties to object and the 
district court's final order makes no mention of the sealed documents, nor of why they were sealed 
or why alternatives to leaving them sealed were rejected.”). 

Because of the Court did not comply with the requisite procedure, The Daily Record respectfully 
requests that the Court vacate its sealing orders and provide The Daily Record (and potentially 
others) with the opportunity to object to the sealing of any documents going forward.   

Respectfully submitted, 

COZEN O'CONNOR 

 

By:  Michael B. de Leeuw 
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