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DAVID CARROLL
David Carroll is direc-

tor of sustainability for
Baltimore County. This
cabinet-level position is
charged with improving
the environmental sensi-
tivity and sustainability of
government operations
and with working with the
private sector to improve
environmental practices. 

He serves as the coun-
ty’s liaison to many envi-
ronmental groups and
commissions, and coordi-
nates Baltimore County’s
Builders for the Bay
efforts.

JOSH FELDMARK
Joshua Feldmark is

executive director of the
Center for Environmental
Citizenship, where he
works to educate, train
and organize a diverse,
national network of young
leaders to protect the envi-
ronment. He also serves in
local government as the
Wilde Lake representative
to the Columbia Council,
representing over 6,500
residents. 

Previously, Joshua
founded the Rutgers
University Sierra Student
Coalition, which was
active in local wetlands
preservation and the Anti-
Shell Oil campaign. He
later served a year in
AmeriCorps as a Volunteer
Maryland! coordinator.

ROBB MERRITT
Robb Merritt serves as

vice president of Merritt
Properties.  Much like his
father, he plays a “hands-
on” role in the day-to-day
business of Merritt
Properties, and — true to
another family tradition —
he learned the develop-
ment business from the
ground up and began his
career in the field. 

Merritt has served as
president of the Baltimore
Chapter of the National
Association of Industrial
and Office Properties
(NAIOP) and is currently a
member of the Legislative
Committee as well as a
governor on the NAIOP
Research Foundation. In
addition, he is a board
member for St. Paul’s
School for Girls. 

NADYA MORGAN
Nadya Morgan, assis-

tant commissioner of
administration for the
Department of Permits
and Code Enforcement,
manages the administra-
tive, personnel and budg-
etary aspects of the
department, which over-
sees all permit reviews
and enforcement for
Baltimore. 

In addition, she is the
project manager for the
development of the
Baltimore City Green
Building Standards.
Morgan holds an
Associate’s degree from
Baltimore Community
College in Paralegal
Studies and a Bachelor of
Arts degree from the
University of Baltimore in
Jurisprudence. 

BRONWYN
PHILLIPS, LEED AP

Bronwyn Phillips has
been a mechanical engineer
with Baltimore City since
1985, and is currently the
chief mechanical permit
examiner. Working in the
department of Permits and
Code Enforcement in the
area of construction and
building inspections, she is
the Housing and
Community Development
(HCD) representative to the
Green Building Task Force.
Phillips is also a staff mem-
ber of the HCD
Sustainability Commission
and a co-leader in the devel-
opment of the Baltimore
City Green Building
Standards. She graduated
from the University of
Pennsylvania with a
Bachelor of Science degree
in Mechanical Engineering
with an emphasis in envi-
ronmental design. 
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We have assembled a panel representing the local govern-
ments in the region and a local real estate developer to dis-
cuss the mandatory green building laws for new construc-
tion and major renovations. This panel will be able to dis-
cuss specifically the impact this emergent body of law will
have on your business.
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Baltimore ranked sixth among
large metropolitan areas in green roof
square footage installed in 2008,
according to Green Roofs for Healthy
Cities, the green roof industry associa-
tion, which reported an overall nation-
al growth rate in green roof installation
of more than 35 percent over 2007. In
Baltimore, 150,032 square feet of green
roofing were installed last year.

Buildings in the city capped by
green roofs, also called living roofs
because living plants cover them,
include the Baltimore Hilton
Convention Center Hotel; Roland
Park Country School; an addition to
Sinai Hospital; the National
Aquarium; Spinnaker Bay, a condo
and apartment community overlook-
ing the Inner Harbor; a BP gas station
on Key Highway; The Vue, a mixed-
use property in the Harbor East rede-
velopment; and the Herring Run
Watershed Center on Belair Road. A
4,000-square-foot green roof is
planned at the Maryland Science
Center. 

Other Maryland properties with
green roofs include the Park Place
residences in Annapolis, the Gateway
Center in Columbia and the U.S.
Census Bureau in Suitland.

Green roofs are not new. The
National Aquarium’s green roof was
built in 2004. Furbish Company, a
Baltimore firm that specializes in sus-
tainable building, lists an installation
at Harford Community College in
2005 among the living roof projects it
has undertaken.

But now, “There is sort of a tsuna-
mi wave of interest in green building
in general and green roofs are just one
component of a sustainable approach
to building,” said Michael Furbish, his
company’s president. 

In Baltimore, “It’s like the perfect
storm,” added Richard Jones, associ-
ate principal at Mahan Rykiel
Associates, a city-based landscape
architecture, urban design and plan-
ning firm. He said factors including a
push for development and redevelop-
ment and greater awareness of envi-
ronmental sustainability “came along
at the right time to put green roofs in
the forefront.”

He and Furbish agreed that
stormwater management is a key fac-
tor driving the green roof movement in
Maryland. In May, the Maryland
Department of the Environment
adopted new regulations requiring the
use of environmental site design prac-
tices, like green roofs, to control
runoff and pollution from new devel-
opment and redevelopment.

Jones, who worked on the 32,000-
square-foot Hilton green roof project,
cited it as an example of the “huge
impact” of stormwater management

issues on green roofs. One option engi-
neers had at the Hilton was to put “a
huge sandtrap” under Eutaw Street,
but it was more cost-effective and
environmentally friendly to install a
green roof, Jones explained. 

“Developers are finding it is cheap-
er to put on a green roof than to use
other more expensive stormwater
management techniques,” added
Prescott Gaylord, president of
Baltimore Green Construction, a
full-service builder and contractor.

Jones agreed. “There are so many
systems out there, so much competi-
tion,” he said, that the cost of green
roof installation, previously at least
$30 per square foot, has dropped to
$12 to $15 per square foot for a reason-
ably “extensive” green roof. The cost
was $12 per square foot for the Hilton
project, said Furbish, whose company
installed the roof.

Extensive green roofs, as
described by Furbish, are shallow

(less than 6 inches), resistant to harsh
rooftop conditions and virtually main-
tenance-free except for occasional
weeding. Intensive roofs, a costlier
option, are deeper, with greater organ-
ic content to support a broad variety
of plants. Just about any garden that
can be created on the ground can be
created in an intensive living roof,
including such elements as trees,
shrubs, walkways, patios and ponds,
with possibilities limited only by the
overall weight of the system and its
effect on the cost of the supporting
construction, according to Furbish.

In terms of stormwater manage-
ment and other environmental bene-
fits, living roofs work on single-family
homes as well, although it can be “a lit-
tle harder to economically justify
them,” Furbish admitted. Gaylord said
a green roof can be installed on any
pitch of roof but the higher the pitch,
the more expensive it might be. His
company installed a green roof on the
addition to one Baltimore-area house
and is working on another one.

Furbish points out that homeowners
can reduce stormwater runoff simply
by placing rain barrels under each
downspout to collect the water, which
then can be used to water a garden.
“You can do that for a fraction of the
cost of putting a green roof on the
house,” he said. But for multiple adja-
cent row houses, “you can package
green roof installation and get
economies of scale,” explained Furbish,
whose company did that on eight row

houses in Brooklyn. 
Much of the

plant material

for green roofs in Maryland, and else-
where in the U.S. and abroad, comes
from Emory Knoll Farms, a sixth-
generation family farm that began in
the early 1700s in northern Harford
County. Ed Snodgrass, the current
owner and a committed conservation-
ist, began redesigning it in the 1980s
under principles of sustainability. 

Now it is a leading supplier of
plants for extensive green roof sys-
tems, stocking more than 100 varieties
of plants and always acquiring and
testing new ones, according to
Snodgrass. “We’re a specialty nursery
at this point,” he said.

While the green roof industry in the
U.S. is growing, it’s still small com-
pared to those in some other coun-
tries, Snodgrass and other authorities
agree. Snodgrass said that in Basel,
Switzerland, where he traveled in
August, “every flat roof of any kind has
to be a green roof. That’s not where we
are here.”

But Baltimore and other major U.S.
cities appear to be getting there. “It
used to be that people were afraid to
do green roofs. They didn’t want to
mess with their buildings and they
weren’t familiar with the technology.
Now there is more familiarity with it
and people realize how simple and
cost-effective it is,” said Jones.

Meanwhile, roofs and other green
components will be part of the
Maryland Green Home Building Show,
presented by the Home Builders
Association of Maryland and the
Maryland Green Building Council,
on Sept. 26-27 at the Maryland State
Fairgrounds in Timonium.

breathe life
INTO AREA BUILDINGS

GREEN ROOFS

BY ALAN DESSOFF

Special to The Daily Record

Driven by environmental and economic considerations
alike, more owners and developers of commercial
properties in Baltimore are topping their buildings
with green roofs, making the city one of the leading
urban centers of the green roof movement in the U.S.
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laws & incentives
LOCAL GOVERNMENT MANDATORY GREEN BUILDING

The first regulatory scheme is for
government to require that buildings
it owns or leases be constructed to
an articulated green building stan-
dard. Most newly constructed gov-
ernment buildings in Maryland must
be green.  

A second, and widely admired,
regulatory scheme is when govern-
ment offers voluntary incentives to
private developers, whether as tax
breaks, direct grants or loans, or
advantages in processing approvals
for green buildings. Several
Maryland counties and municipali-
ties offer incentives.

And third, a modest but now
growing number of local govern-
ments, including some here in
Maryland, mandate that all new con-
struction or major renovations must
be constructed to a green building
standard.

This article is a compilation of
the second two of those regulatory
schemes impacting privately owned,
non-residential building for the 114
local government entities within
Maryland.

ANNAPOLIS 
Annapolis has a

mandatory green building
law. 

That law is applicable to all new
construction or major modifications
to commercial or mixed-use build-
ings of greater than 7,500 square
feet. Private buildings must achieve
“a Certified level rating in the appro-
priate LEED rating system” or “as
verified by the Director” of the
Department of Neighborhood and
Environmental Programs or utilizing
“energy and design standards that
the Director identifies as equiva-
lent.” 

BALTIMORE CITY
Baltimore City has a

mandatory green building
law. The city does not, howev-

er, offer incentives for building
green.

The two-year-old law mandates
that all newly constructed, exten-
sively modified (altering more than

50 percent of the floor area), non-
residential, and specific multi-family
residential buildings that have or
will have at least 10,000 square feet
of gross floor area, “must achieve a
Silver-level rating in the appropriate
LEED rating system, as Certified by
the Green Building Council.” 

BALTIMORE
COUNTY

Baltimore County
does not have a mandatory green
building law; however, the county
offers incentives, including a five-
year property tax credit in varying
amounts (10 to 80 percent) based on
the type of project (new construc-
tion, exiting building, or core &
shell) and the LEED rating it
achieves.

In addition to this tax credit, the
county exempts from architectural
design review commercial building
in Towson that achieves at least a
LEED Silver rating. 

CARROLL COUNTY
Carroll County does

not have a mandatory
green building law; however,

the county offers an incentive for
green building of a real property tax
credit for non-residential property
“where the improvements meet the
minimum LEED Rating of Silver or
the minimum Green Globes Rating
of two Green Globes or a County
recognized or adopted equivalent
standard.” The five-year tax credit
ranges from 25 to 75 percent
depending upon the level of third-
party certification. 

In a related matter, Carroll
County also permits the installation
of small wind turbines to generate
energy. 

FREDERICK
COUNTY

Frederick County
does not have a mandatory green
building law, nor does the county
offer any incentives for green build-

ing; however, both solar collection
systems and limited wind energy
systems are allowed as an accessory
use in all zoning districts. 

HARFORD COUNTY
Harford County does

not have a mandatory
green building law, but it

does offer a modest real property
tax credit for qualifying energy con-
servation devices, including solar or
geothermal devices. 

Harford County permits Small
Wind Energy Systems as an accesso-
ry use in all zoning districts.

HOWARD COUNTY
Howard County has

a mandatory green build-
ing law and the county

offers incentives for green building.
Howard County mandates that

most “New Construction” (including
renovation that changes gross floor
area) that has 50,000 square feet,
must “achieve a certification from
the Green Building Council of
Certified-level rating or higher in
one of the following LEED rating
systems: New Construction version
2.2; or Core and Shell version 2.0” …
or comply with standards deter-
mined equivalent. 

As an incentive to encourage
green buildings that exceed the
county’s minimum LEED require-
ments, the county offers real proper-
ty tax credits for green buildings in
varying amount (10 to 75 percent)
and term (three to five years) based
on the type of project and the rating
it achieves. 

Howard County also offers a
three-year property tax credit (rang-
ing from 14 to 20 percent of costs)
for an energy conservation device
installed in a structure not eligible
to receive the green building tax
credit.

The county also has an incentive
for “Green Neighborhoods” allowing
the shift of up to 100 housing alloca-
tions, utilizing criteria that are a
variation of the LEED Neighborhood
Design rating system. 

MONTGOMERY
COUNTY

Montgomery County
has mandatory green building laws
and the county offers incentives for
green building.

Any “covered building must
achieve a Certified level in the
appropriate LEED rating system.” A
covered building means a newly
constructed building or extensively
modified (altering more than 50 per-
cent of the floor area) non-residen-
tial building or multi-family residen-
tial or mixed-use building that is
taller than four stories and that has

or will have at least 10,000 square
feet. The law includes additions that
would increase the building’s land
coverage by at least 100 percent and
gross floor area by at least 10,000
square feet. 

Montgomery County offers a real
property tax credit in varying
amount (10 to 75 percent) and term
(three to five years) based on the
type project and the rating it
achieves. 

Montgomery County also offers
as an incentive a credit of 0.5 cents
per kWh of clean energy purchased
from approved suppliers.

Gaithersburg, within
Montgomery County, added “Green
Building Requirements” to the build-
ing code. Commercial and high-rise
residential structures between
10,000 and 99,999 square feet must
be LEED Certified. Larger buildings
must be LEED Silver certified.
Multi-family buildings of four stories
or less must comply with the city’s
2007 residential green building
requirements.

Rockville, within Montgomery
County, is revising the “Buildings
and Building Regulations” in the city
code to add several “green” provi-
sions. A public hearing for the ordi-
nance was held July 13, with a possi-
ble vote after Sept. 14.

PRINCE GEORGE’S
COUNTY

Prince George’s
County does not have a mandatory
green building law and the county
does not offer any incentives for
green building. However, the 2009
General Assembly authorized the
county to enact a tax credit for real
or personal property owned or
leased by a certified green business. 

Conclusion
Beyond the scope of this compi-

lation, there are, of course, federal
and state government incentives for
building green. Some of those incen-
tives are pegged to changes in local
government building and energy
codes. There are also utility compa-
ny-sponsored incentives, including
within Maryland. 

In Maryland, a modest number of
local governments have bucked the
national trend of offering incentives
for building green and sustainable
environmental practices by mandat-
ing LEED-certified building and ren-
ovation.

Stuart Kaplow is a real estate 
attorney with an active land-use
and environmental law practice with
focused experience in the area of
green building and sustainable 
business. Mr. Kaplow is also vice
chair of the Maryland Chapter of
the U.S. Green Building Council.

He may be reached at 
skaplow@stuartkaplow.com.

BY STUART D. KAPLOW, ESQ.

Among the most talked about topics in real estate
today are local government mandates and voluntary
incentives for green building and renovations. 

Governments across the country are enacting green
building laws that seek to articulate environmental
solutions and energy policy, including laws that
respond to the overwhelming public sentiment that
government has not done enough to protect the plan-
et. This emergent body of law follows three distinct
regulatory schemes.
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Law offers protection
FROM GREEN BUILDING PITFALLS

One of the most important roles we
play as attorneys is to serve as advi-
sors to our clients. In this capacity we
are able to assist our clients in avoid-
ing potential pitfalls.

Even on the most basic building

project, the design and construction
process is replete with potential for
miscommunication, complications,
claims, liability, litigation, arbitration
and even bankruptcy. Introduce green
building into the mix, and you have

added another
layer of com-
plexity to an
already compli-
cated process.

As the green
building indus-

try is in
i ts

relative infancy, the potential for prob-
lems to arise on a project is rather
high. Inexperienced project teams,
poorly drafted contracts, complex cer-
tification processes and unfamiliarity
with applicable standards are all fac-
tors which may negatively impact a
green building project and potentially
lead to legal action.

It is critical for attorneys who rep-
resent clients engaged in green build-
ing projects to discuss potential legal
liability and to take proactive steps to
help minimize risk. The earlier these
conversations take place, the better
positioned the client will be to ensure
that they are adequately protected.

Many of the potential risks associ-
ated with green building projects are
caused by the use of standard form
construction contracts that do not
address — either adequately or at all
— green building concepts and alloca-
tion of specific green risks. 

Each green project is unique and
carries with it its own set of risks and
liabilities. As a result, contracts for
these projects should be tailored to
adequately manage the goals and
expectations for the project and
should clearly define and allocate
responsibilities for meeting these
goals and provide remedies in the
event that there are shortfalls.

LEED-worthiness
A variety of jurisdictions across the

country have passed legislation man-
dating green development or incen-
tivizing it through tax credits or expe-
dited permitting. A popular option for
jurisdictions which have established
mandates and incentives is to tie the
jurisdiction’s requirements to a third-
party certification regime, such as the
U.S. Green Building Council’s LEED
rating systems. Failure to secure avail-
able incentives or comply with a juris-
diction’s green building mandates is
likely to lead to legal disputes.

While green claims and disputes
are beginning to arise and it is likely
the trend will continue, green issues
are largely untested in the courts. The
first true green building litigation in
the United States was the Southern
Builders Inc. v. Shaw Development
LLC case in 2007. 

The matter involved a project
known as Captain’s Galley, a $7.5 mil-
lion condominium complex construct-
ed adjacent to a marina in Somerset
County, Md. The owner of the condo-
miniums, Shaw Development, became
entangled in litigation with the pro-
ject’s builder, Southern Builders, after
the project failed to achieve LEED
Silver certification, a standard of

BY ADAM BAKER, ESQ.

Despite an economic slowdown affecting nearly all
segments of the development industry, green building
is positioned to emerge from the recession as a more
influential force than ever before.

However, with rapidly changing innovations in
green building technology and constantly evolving
green building standards, it can be challenging for
development professionals to stay abreast of the
applicable requirements and expectations to which
their projects are expected to adhere.

See protection 8



Here in Maryland, T. Rowe Price
and Harkins Builders are just two
examples of companies that have
embraced sustainability as part of
their corporate mission, not because
they can sell more stuff to customers
that way, but because it’s the right
thing to do. Baltimore-based St. John
Properties, which owns and manages
more than 14 million square feet of
office space, is also moving forward
with efforts to cut energy use and
waste in its properties, and is incorpo-
rating similar changes in its own
offices.

To be sure, there’s more than pure
altruism at work here. These compa-
nies are benefiting, both financially
and with improved customer relations,
from initiatives that include encourag-
ing employees to recycle and turn out
lights, and from making their facilities
more energy efficient. 

“There are some cost-savings,”
noted Kevin Meyd, director of busi-
ness services at T. Rowe Price. 

And David Miller, vice president for
construction at Harkins Builders,
points out that incorporating green
elements in the company’s own offices

helps the construction company test
new techniques and showcase them to
clients. 

Justin Schaub, recently appointed
to the newly created position of direc-
tor of sustainability for St. John
Properties, said the goal is to help ten-
ants save money. But he also pointed
out that the company’s own offices on
Lord Baltimore Drive have motion sen-
sors, recycling programs and highly
efficient energy systems. 

“Anything we can do to reduce the
amount of energy used will help us in
the long run,” he said. 

Meyd, of T. Rowe Price, said the
company, which dates back to 1937,
started considering green initiatives
“informally in the 2005-2006 time
frame,” perhaps not coincidentally
right around the time the film “An
Inconvenient Truth” came out, raising
awareness about global warming.  

Renovations to the company’s
headquarters on Pratt Street in
Baltimore provided an opportunity to
“look at what we can do that’s better,”
he said. “It was an opportunity for us
to save money, but also for us to say
we’re not going to consume as much,”

he said. 
Motion sensors were installed that

automatically turned out lights in
spaces that were not occupied, and
temperature settings were adjusted to
be a degree or two warmer in summer
and a bit cooler in winter, he said.
Company workers even take pictures
of the Pratt Street building at night,
Meyd said, to see which employees
had overridden the motion sensors so
that the lights in their offices stayed
on. Facility managers were then dis-
patched to make sure the lights were
turned off, he said. 

“We have a dedicated facilities
team and every action they take they
consider what it means from an envi-
ronmental sustainability standpoint,”
he said. 

Recycling has been encouraged,
and recently the company established
double-sided printing as a standard, in
order to save paper. Perhaps more
importantly, the company decided that
all new construction would strive for
LEED certification, a standard of sus-
tainability set by the U.S. Green
Building Council.

LEED has a point system that
rewards initiatives such as using sus-
tainably grown materials and highly
efficient heating and cooling. The
financial company’s new back-up cen-
ter, to be built in Hagerstown, and two
new buildings in Owings Mills are both
being built with the goal of achieving
LEED Silver certification, said Meyd. 

In the last few years, an increased
focus on sustainability has led to inno-
vations such as more ENERGY STAR
products, designated as using less
energy, and software that can track
energy use in buildings. 

Harkins Builders is incorporating
those products in its construction
projects, but is also, more quietly,
practicing sustainability in its own
offices. 

The company, which has built more
than 600 commercial, residential and
other projects in the mid-Atlantic
region since it was founded in 1965,
began focusing more intensely on sus-
tainability about three years ago, said
Miller. “Our attention was heightened,”
he said. “I think it was through our par-
ticipation in all the various trade and
industry organizations that we belong
to.” 

Harkins, an employee-owned com-
pany with about 200 employees, creat-
ed committees that focused on ways
to cut waste and reduce emissions,
said Miller. While some dealt with
learning about sustainability and pre-
senting ideas to clients, one focused
on “what are we going to do in the
office to be more conscious in our
consumption,” he said. 

In the company’s Marriottsville
office, simple steps like adding water-
less urinals and more efficient light
bulbs have been implemented. 

Since about 75 percent of the com-
pany’s work is with repeat clients,
being “green” is less about attracting
new business and more about educat-
ing and working with established cus-
tomers, he said. Many are already

being directed by funding sources or
the government to make sure new con-
struction is more environmentally sus-
tainable, he said. 

The sustainable features of the
office serve as a showcase for new
technologies, and also provide an edu-
cation to the builders. In addition, it
makes sense for Harkins to practice
the techniques it is recommending for
clients. “We don’t want to be profess-
ing core values and not leading by
example,” Miller said. 

Construction with an environmen-
tally sensitive focus can cost more ini-
tially, but delivers a return on invest-
ment in the form of reduced energy
costs, said Miller. That wouldn’t neces-
sarily matter to a landlord that passes
utility bills along to customers, he
noted, though reduced energy con-
sumption then becomes a selling point
when the building owner is seeking
tenants. 

The bottom line: “I definitely
believe that the trend is here to stay
for the foreseeable future,” he said. “I
think it’s just going to become part of
what’s expected.” 
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Corporate missions
GO GREEN IN MARYLAND

BY KAREN NITKIN

Special to The Daily Record

These days, companies both large and small are
making and selling products with eco-friendly creden-
tials, ranging from locally grown food to recycled
paper to solar panels. It makes good business sense,
given the growing awareness of the earth’s frailty and
limited resources.

But what may be more interesting is that so many
companies are also embracing sustainable business
practices in their own offices, without fanfare and
with no direct boost to sales to show for their efforts.
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green building that if met would have yielded an esti-
mated $635,000 in tax credits from Maryland’s green
building tax incentive program.

Southern Builders filed a $54,000 mechanic’s lien
against the project and the owner filed a counter-
claim in the amount of $1.3 million. The counter-
claim alleged damages for negligence, breach of
contract, delays, defective workmanship and failure
“to construct an environmentally sound green build-
ing in accordance with the LEED rating system.” 

The damages included the tax credits lost, approx-
imately $635,000. While the contract specified that the
project was to be designed to comply with a Silver cer-
tification level under the LEED Rating System, it failed
to indicate who assumed the risk of obtaining the
LEED certification and, in addition, failed to indicate
who bore the risk of obtaining the tax credits.

While the case ultimately settled out of court in
2008, the message was clear: Contracts for green
building projects need to go beyond the standard
construction contracts in order to adequately man-
age project goals and effectively delineate project
responsibilities. 

There is little doubt that there will be an increas-
ing amount of green-related litigation over the coming
months, but it is likely that most green project dis-
putes will be handled through arbitration, as the
majority of contracts now designate mediation, arbi-
tration and other forms of alternative dispute resolu-
tion as the ultimate construction dispute mechanism.  

Failure to perform
A new concern — recently emerged and likely to

spawn additional disputes among building profes-
sionals — is that projects certified under the U.S.
Green Building Council’s LEED rating systems may
not be performing as efficiently as anticipated. 

This disparity between how a building is designed
and how it is constructed and operated has prompted

the USGBC to announce that it will begin collecting
information on energy use from all of the buildings it
certifies, with the threat of potentially revoking the
certification of those buildings which fail to perform.  

LEED v3, the most recent iteration of the
USGBC’s suite of rating systems, includes a provi-
sion that provides that certification
may be revoked from any LEED
project upon the knowledge of
non-compliance with any applica-
ble Minimum Program
Requirement. MPRs are minimum
design characteristics that a proj-
ect must possess in order to be eli-
gible for certification under LEED
v3.  

Under the MPR regime, proj-
ects seeking certification must pro-
vide energy and water bills for the
first five years of operation. The USGBC plans to use
this performance data to compare the proposed and
metered performance of a building. If it is deter-
mined that a project does not comply with an MPR,
it runs the risk of decertification. Such a prospect
creates novel legal issues.

In the past, before the USGBC was tracking the
performance of certified buildings, there was no
consequence for failing to operate as designed other
than potential PR embarrassment. 

Now, with the risk of decertification, it is likely
that building owners will be looking to designers
and contractors to assign liability for failing to meet
the performance requirements. In addition, a gov-
ernment that had provided a certification incentive
for a project may seek to recover that incentive
where the project is decertified.  

Green safety net
Another recent trend with potential implications

for the legal side of green building is the emergence
of green insurance for building professionals. In

order to protect themselves against the risk of liabil-
ity, building professionals typically turn to insur-
ance.

Argo Insurance Group, a San Francisco-based
commercial insurance brokerage, is seeking to fill
this need for green building professionals with the

recent introduction of the first
green professional liability policy
for architects and engineers. The
policy, underwritten by Lloyd’s of
London, covers a variety of
aspects of green development
including technical consulting, site
selection, water efficiency and
other sustainable services. 

The policy, which has been in
place for several months, is the
first of its kind, which invariably
means that its language will

evolve, with lawyers sure to have a hand in this pro-
gression.

In order to effectively advise and properly man-
age expectations in such a rapidly evolving indus-
try, attorneys are obligated to keep up with the
recent trends and developments in the industry. As
green building continues to gain prevalence, it is
expected that attorneys will become increasingly
savvy in advising their clients on navigating the
potential pitfalls in the processes and service con-
tracts.  

Although an increase in knowledge and familiar-
ity may not directly result in fewer disputes arising
out of green projects, it will certainly create a
roadmap for the proper resolution of such disputes.  

Adam Baker, LEED AP, is an associate attorney
with Whiteford Taylor & Preston LLP, where he spe-
cializes in legal issues relating to green building. He
also is a member of the Baltimore Chapter of the
U.S. Green Building Council.

He may be reached at abaker @wtplaw.com.

Protection >> Efficiency, insurance among trends in green building law
Continued from 6

“Each green project 
is unique and carries
with it its own set of
risks and liabilities.
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• Reduce water use by installing water-efficient
and sensor-activated fixtures.
• Save energy by using Energy Star-compliant
appliances and mechanical systems.
• Purchase green power from renewable sources
(e.g., wind, solar, biomass, geothermal).
• Set up an easy-to-use company recycling system
with separate bins for each type of material (paper,
plastic, glass, etc.).
• Use cleaning materials that do not contain haz-
ardous chemicals.

• Utilize “green” lighting by installing automatic
dimmers and reducing the height of cubicle walls.
• Buy products and supplies manufactured
within 500 miles of the company’s offices to
save transportation fuel.

The challenge of implementing green fea-
tures within non-green buildings is a growing
trend in the commercial real estate industry.
Pushing the trend are “younger people in their
20s going to work,” Wallace explained. “Their
interests are much different [from those of
older workers]. They are much more interest-
ed in sustainability, and they want healthier
environments.” Employers are noticing that
“green” attracts workers.

According to the U.S. Green Building Council,
the design standard for existing office space in older
buildings is known as LEED-CI, or Leadership in

Energy and Environmental Design for Commercial
Interiors. LEED-CI is the green benchmark for the
tenant improvement market. It is the recognized sys-
tem for certifying high-performance green interiors
that are healthy, productive places to work, with
lower operating and maintenance costs and a
reduced environmental footprint.

Generally, the costs for sustainability have been
dropping — especially in the past two or three years,
Wallace noted. Before, “Most clients were con-
cerned about the price and what is the payback peri-
od. Now, everyone is doing it, so it’s bringing down
the price.”

All Merritt properties incorporate certain green
elements as standard features, according to Merritt
Properties spokesperson Michelle José. “There is
no up-charge for Merritt standards. We want to pro-
vide the best working environment for our tenants.”

Among the green features is the use of “low or
non-VOC paints, carpets and adhesives,” she said.

Materials formulated
with volatile organic
compounds (VOCs) are
notorious for “off-
gassing,” which is the
release of harmful sub-
stances that affect
workers’ health.

This is a relatively
inexpensive method to
detoxify the working
space. “There is no dis-
cernable premium for
paint and carpet,” said

Tom Liebel, associate principal of Marks, Thomas
Architects. “Environmentally safe products are
available at all price points.”

José noted that water conservation — possible
by “retro-fitting bathrooms with waterless urinals
and low-flow showerheads” — is another common
approach to improve office space.

Energy savings are available through modifica-
tion of the lighting system by using energy-efficient

light bulbs and improving control with motion
sensors and dimmers, so that lights are turned

down or off automatically in empty offices.
To encourage alternative forms of trans-
portation, and their multitudinous benefits,

companies can add special parking
spaces for hybrid vehicles, install stor-
age areas for bicycles, and encourage

the use of light rail and buses.
Up until recently, benefits of green

buildings were anecdotal, where ten-
ants and owners noted that employ-
ees seemed healthier and energy
costs seemed lower. “Now, there’s
hard data with cost impacts, employ-
ee retention figures and cost pay-
back periods,” Liebel said. “The data
is verifying the value of the greening

of office space.”
Trends include “landlords being

able to charge more for energy-efficient
spaces,” he added, because tenants under-

stand the value of the savings they will derive from
reduced utility bills.

Liebel suggested that tenants of older, pre-LEED
buildings use the buildings “the way they were
designed to be used. They were designed to use nat-
ural light and ventilation.” These and other energy-
efficient measures can produce a quick two-year
payback in some cases.

“There isn’t a landlord out there who is not aware
of the green trend,” Liebel noted. “They know that
they have to ‘green-up’ or else they’re behind the
times. They know that lack of green will be a nega-
tive. Becoming green is becoming mandatory.”

BY JOSEPH PATRICK BULKO

Special to The Daily Record

You are the CEO of a company operating from a suite of leased offices
in an old building constructed long before the implementation of LEED
certification, the internationally recognized green building design stan-
dard. You can’t rebuild the building, but you still want an enviro-friendly,
healthy working environment for yourself and your employees. What to
do?

“How do interior spaces become more sustainable?” asks Jim Wallace,
principal of Gensler Architects. His company specializes in addressing
this type of challenge. He lists several important steps that can be taken: 

“Becoming green is
becoming mandatory.

Tom Liebel
Marks, Thomas Architects

Turn your old office space
INTO A GREEN SANCTUARY
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2010 Advocacy Agenda
STATE INITIATIVES

Energy Labels
Buildings use 74 percent of all

electricity in the U.S. Government can
raise consciousness about the need to
reduce energy use, leading by exam-
ple, when all government (state and
local) buildings must by law measure
and post their free Energy Star rating
at the front door.

State Renewable Energy Credit
Enact legislation to incentivize the
development of renewable energy gen-
erated in Maryland. By 2022, 20 per-
cent of Maryland power must be from
renewable sources. We should require
that 20 percent of those Renewable
Energy Credits and 25 percent of solar
be derived from sources within
Maryland.

Graywater Recycling Systems
Water reuse strategies, including the
use of storm water, are a key compo-
nent of water conservation. Such
measures are necessitated by the lack

of potable water in some areas and
overloaded sewerage treatment plants
in other locales. Enact legislation pro-
hibiting local governments from ban-
ning the use of Graywater (re-used
water generated by roof drains,
clothes washing machines, showers,
bathtubs, etc.) in local codes.

Green Roofs
New government buildings in
Maryland are already required to be
LEED Silver certified. Require those
buildings and any replacement roof on
existing buildings to not have less than
50 percent green roof coverage (a veg-
etated roof or appropriate reflective
White roof). Such measures can be
incorporated at no additional cost.

Health Care – Green Building
Expand the existing State green building
law to require that construction of hos-
pitals funded in part with state money
meet LEED Silver or equivalent certifi-
cation. Require that the State’s policy for
the Certificate of Need include specific
requirements according to the LEED
standards, as appropriate.

Expand Green Building Program
Expand the existing State green
building law to reduce building oper-
ating costs by requiring that all con-
struction on State owned or leased
land meet LEED Silver or equivalent
certification. Require that all capital
projects funded with state money (in
any amount) meet the same require-
ments.

LOCAL INITIATIVES

Create Clean Energy
Loan Programs
The 2009 General Assembly
authorized local governments to
establish local Clean Energy Loan
Programs for loans to residential
and commercial property owners
to finance through property tax
bills, energy efficiency and certain
renewable energy projects. Such
an initiative at the local level will
assist in stimulating Maryland’s
economy.

Amend Master Plans to be Consistent
with LEED-ND
State law effective in 2009 requires
local zoning laws be changed such that
conditional uses authorized in a zon-
ing ordinance must be “consistent”
with a local master plan. Local govern-
ments’ master plans or general plans
should specifically incorporate the
principles of the U.S. Green Building
Council’s LEED for Neighborhood
Development Rating System (LEED-
ND) in order to ensure that sustain-
able design practices are permitted.

HIGHLIGHTS OF STATE & LOCAL INITIATIVES OF USGBC MARYLAND

ABOUT USGBC Maryland
The Maryland Chapter of the U.S.
Green Building Council is the lead-
ing forum for green buildings
statewide, providing leadership,
education, advocacy and resources
for the green building industry and
the community at large.

We are the leading advocate for
sound green building practices and
public policy at the state and local
government levels in Maryland.

www.usgbcmaryland.org
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This has created a tremendous
market for green building, but the
new construction market is just the
tip of the iceberg. The biggest oppor-
tunity for introducing new green
buildings to our region is in our exist-
ing building stock. 

Already started by innovative
owners, the next trend within the
commercial real estate market is cer-
tifying existing buildings using the
LEED-EBOM (Leadership in Energy
and Environmental Design – Existing
Building Operations & Maintenance)
standard. These owners will benefit
from a healthier building, lower oper-
ating costs, happier and more produc-
tive occupants, more efficient
resource use and a multitude of quan-
tifiable benefits depending on priori-
ties and/or owner objectives that
were followed during the certifica-
tion process.

LEED-EBOM certifications are
awarded by the Green Building
Certification Institute based on meet-
ing specific criteria that measure the
operational and maintenance prac-
tices of a building against green best
practices. Just like all LEED ver-
sions, there are four levels of certifi-
cation; Certified, Silver, Gold and
Platinum. It is a point-based system
like all LEED versions, but unlike
other versions of LEED, the EBOM
product is based on actual perform-
ance instead of the design and con-
struction process/result.

Certification is rewarded to owners
that are willing to follow best mainte-
nance practices, encourage sustain-
ability policies and implement ener-
gy-efficient systems.

While I will always encourage
building owners to improve the envi-
ronmental/energy performance of a
building and implement sustainable
practices, it is not always economi-
cally feasible to achieve LEED-EBOM
certification for every project. There
are nine prerequisites that must be
met in addition to minimum point
requirements or the project is not eli-
gible for certification. 

While this creates an exclusive
approach that eliminates the majority
of buildings, it also ensures that the
LEED-EBOM certified building is the
best of the best regarding overall
environmental/operational quality.

Performing a LEED-EBOM certifi-
cation process on a building requires
owner commitment both financially
and through allocating resources nec-
essary to complete the project. Since
it includes the entire building, the
practices of the tenants are important
to the final certification level. 

Cooperation from most of the
building occupants can lead to higher
levels of certification in conjunction
with best practices. Systems may
need to be upgraded to meet mini-
mum levels or achieve certification
targets. While these upgrades often
require upfront capital, the return is

usually realized quickly particularly
as energy costs continue to rise.

A feasibility study is the most
effective way to determine if it is
practical for a particular building to
become LEED-EBOM certified. This
can be done with in-house resources
or by hiring a LEED consultant, but
either way, it should be expected that
at the end of the
study the costs
are identified,
scope is deter-
mined and
enough informa-
tion is provided
to make the deci-
sion of go/no-go. 

If it is deter-
mined as feasible,
resources need to
be allocated and a schedule needs to
be established. The feasibility study
also reduces risk by limiting the proj-
ect scope while performing the initial
research, and if it is determined to be
feasible, the majority of work will be
immediately useful for completing
the final certification. 

Some of the important elements of
the feasibility study include:
• Education – Owners, cleaning
crew, tenants, staff and property man-
agement all need to be educated in
green in order to make the certifica-
tion project fully successful.
• Review of Current Practices –
Cleaning programs, operational
plans/programs and building sched-
ules are examples of some of the
things reviewed to prepare for an
EBOM certification.
• Corporate Culture – An impor-
tant element of a successful EBOM
certification project is owner com-
mitment and stakeholder buy-in. A
feasibility study enables this informa-
tion to surface and potential obsta-
cles to success can be avoided or
adjusted. This is also where manage-
ment philosophy can have a big
impact on the project. 

• Technical Review – An Energy
Star analysis of the building with a
minimum score of 69 is required for
certification. It is important to evalu-
ate mechanical, electrical and plumb-
ing systems to determine if systems
are suitable or might require
upgrade/replacement.
• LEED Checklist – It is important

for the members
of the project
team to go
through the LEED
checklist and
identify potential
LEED points the
project team will
pursue, points that
require more
research and
points that will

not be pursued. This helps identify
project scope.
• Order of Magnitude Budget –
As the team goes through this analy-
sis it is important to identify cost
items and assigned resources and
determine an approximate budget for
the project.

At the end of this study the
owner will have enough informa-
tion to make an informed business
decision on whether pursuing
LEED-EBOM certification is appro-
priate. In the event that certifica-
tion is not being pursued, the feasi-
bility study has provided valuable
information to help the building
owner implement more sustainable
practices. 

In the end it is a win-win-win sce-
nario for the owner, building occu-
pants and the community.

David Pratt is principal with Lorax
Partnerships, a green building con-
sulting firm, and CEO for LoraxPro, a
Web-based software developer of
LEED automation tools.

He is the immediate past chair of
the Maryland Chapter of the U.S.
Green Building Council.

The Next Trend
OF GREEN BUILDING — LEED-EBOM

PRATT
DAVID

Commentary

Over the past several years leading developers have
constructed commercial green buildings in Maryland
across all of the building types (office, retail, schools,
industrial, mixed-use, residential, etc.) 

Federal, state and local governments have intro-
duced mandatory requirements, valuable incentives
and internal policies that have also helped lead the
market transformation to high-performance green
buildings. 

LEED v3 & What It Means To You
September 30, 5:30-8:00 p.m.
Park Center Place
14203 Park Center Drive, Suite 306,
Laurel
Presenters: Stuart Kaplow, Esq., Stuart
D. Kaplow, P.A.; Pat Thomas, USGBC-
Maryland

Breakfast Roundtable: Materials &
Resources Credits
October 2, 8:00-10:00 a.m. 
Marks, Thomas Architects
1414 Key Highway, 2nd Floor,
Baltimore
Join us for our fourth Breakfast
Roundtable as we examine the
Materials & Resources (MR) credits.
Networking over light breakfast is fol-

lowed by a general overview of the MR
credits with a panel discussion to
explore more detailed credit applica-
tions across the LEED rating systems.
Presenters: Neal Fiorelli, LEED AP,
Lorax Partnerships; Tom Liebel, AIA,
LEED AP, Marks, Thomas Architects;
and Marc Shaener, LEED AP,
EnviroSolutions 

Young Professionals: Chesapeake
Bay Foundation Tour
October 7, 5:50-8:00 p.m.
Chesapeake Bay Foundation Phillip
Merrill Environmental Center
6 Herndon Ave., Annapolis 
Young professionals (those 35 and
under, or enrolled in a graduate degree
program) can tour the first platinum-

certified building in the U.S. Tour will
be followed with networking on the
deck. Food and drink will be provided.
**LIMITED CAPACITY**

Green Roofs Panel: Case Study of
a Living Roof
October 8, 5:30-8:00 p.m.
Hilton Baltimore 
401 W. Pratt Street, Baltimore
Presenters: Ed Snodgrass, Emory
Knoll Farms; Michael Furbish, The
Furbish Co.; Richard Jones, Mahan
Rykiel Associates

LEED-ing The Way: A Cost Study
October 22, 5:30-8:00 p.m.
Reginald F. Lewis Museum, Baltimore
Reception at Fairfield Inn & Suites 

NeoCon 2009 Convention
October 28-29
Baltimore Convention Center
Returning for
its 7th year,
NeoCon East
has made its
trademark as
the premier
design exposi-
tion and con-
ference for the
mid -At lant ic
design community and a necessity to
the industry. Visit us at our booth on
the Expo Floor!

For more info the events above,
www.usgbcmaryland.org. 

USGBC Maryland Upcoming Events
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